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These comments are submitted for the record to the Occupational Safety and Health 
Administration (OSHA) on behalf of the National Federation of Independent Business (NFIB) 
and the NFlli Small Business Legal Center in response to the Notice of Proposed Rulemaking 
(NPRM) for Occupational InjUlY and lllness Recording and Reporting Requirements published 
in the Federal Register on Januruy 29, 2010. 

NFlli is the nation 's leading small business advocacy association, representing members io 
Washington, D.C., and all 50 state capitals. Founded in 1943 as a nonprofit, nonpattisan 
organization, NFIB 's mission is to promote and protect the right of its members to own, 
operate, and grow their businesses. NFlli represents about 350,000 ind ependent business 
owners who are located throughout the United States, in valying industries that cover virtually 
all of the industries potentially affected by tlus lUle. The NFIB Small Business Legal Center, a 
nonprofit, public-interest law finn establi sll:d to be the voice for small business in the nation's 
courts and the legal resource for small business owners nationwide, is the legal ann ofNFIB. 

NFlli's national membership spans the spectmill of business operations, ranging fro m sole 
proprietor enterprises to finns with hundreds of employees. WlUle there is no standard 
definition of a "small business," the typical NElli member employs 10 people and reports 
gross sales of about $500,000 a year. Roughly 15% ofNFlli members employ 10-20 people 
and approximately 28% have ten or more employees. I 

I http://www.nfib.com/about-nfib/what -is - 11 fib-/who-n fib-represents 



NFIB's Primary Concern with the Proposal- Small Business Impact Not Adequately 
Considered 

OSHA's proposal to add a musculoskeletal disorder (MSD) column to the OSHA 300 log 
rai ses several red fl ags for small businesses. As discussed below, we are concemed that 
OSHA's proposal fails to follow the letter and spirit of the Small Business RegulatOly 
Enforcement and Fairness Act, which genera lly requires agencies to assess and account for 
small business impact before promulgating a new rule. 

We fear that OSHA's cost estimates for compliance are severely understated. In this proposal, 
OSHA estimates that compliance would require five minutes for management to read and 
sufficiently comprehend the standard. Then, it estimates that cOlTectiy identifying an MSD and 
marking the log would take one additional minute for each injmy thereafter. 

This estimate demonstrates OSHA's fundamental misunderstanding of how small businesses 
operate, and the likely actual cost for small businesses to comply Witil tllis rule. In tile majority 
of our members' businesses, the task of understanding and complying with the changed rule 
would fall to the small business owner. Being a small business owner often means that you are 
responsible for everything from balancing tile books, to ordering inventOlY, hiring employees, 
and serving as tile chief safety officer for your business. For a small business owner, good 
faith efforts to comply Witil vague, overly technical, and hard-to-find regulations can require 
significant time away from the business -- time that could be better spent growing the 
enterprise and employing more people. 

Here are just a few of the ways that small business owners may not be able to comply with this 
rule in the time OSHA estimates. At the outset, it could take much longer ti,an five minutes to 
comprehend the requirements, since small business owners are not specialized in handling 
issues like this. Small businesses lack the resources to hire specialized regulatOlY compliance 
staff. Some small businesses, patticularly in office settings where injuries are not 
cOllUllonplace, would be required to spend more time working with the OSHA 300 log. 

Furthelmore, identifying whether or not an MSD was sustained or would be aggravated in the 
workplace would be far more difficult. Small business owners are not medical practitioners. 
OSHA's asseltion that the responsible person would only take an additional minute from the 
time they take now to mark the fOlm fa ils to recognize that the time -- and consequent cost -
to make tile injUly detelmination wou ld go up as well. The new definition of MSD would add 
layers of complexity for small business owners hy ing to detennine the type of injUly being 
assessed. Lastly, because they fear being found out-of-comp liance by OSHA, it is likely that 
small businesses would over-repOlt MSDs. 

For example, consider the following hypothetical examples: 

I. After several days on the job, a newly llired, middle-aged employee responsible for 
loading the delivelY van complains to the employer of lower back pain. The employer is aware 
that the employee had previously done construction work, is a weekend athlete who plays in a 
softball league, and coaches his daughter's soccer team. Under the new regulation, the 
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employer would have to detemline whether the repOlted pain is a recordable illness or injury, 
and whether the cause of the pain is related to ltis work at the employer's workplace. 

Putting aside the di fficulty presented by the ambiguous definition of MSD in tbe proposed 
rule, to asselt that a small employer can make this detennination in one minute is patently 
absurd. Simply hearing the employee's stOlY and leaming his medical histOlY would take far 
more time than one lIDnute, not to mention the potential need to send the employee for a 
medical evaluatiol\ wltich is the employer' s right under the existing recordkeeping 
regulations. Tltis does not account for the time away fi'om actually tunning the business that 
would be required for a small-business owner, or one of a handful of managers. 

2. An employee who performs a lot of work on a computer complains of tingling and 
pain in her wrists, suggesting carpal tunnel syndrome. The employee also suffers from, and is 
being medically treated for attIu·itis. Her long-tinle avocation is playing the piano, including in 
a rock and roll band. Once again, the employer would be faced with detemtining if the 
condition is work-related. Plainly, this would be more than a one- minute exercise. 

3. An older employee who has a sedentalY desk job has degenerative disc di sease in 
his back, and complains of what he calls "minor" but definite lower back pain. He also has had 
a full knee replacement, wltich has changed the way he walks. He asselts that the back pain is 
caused, or made worse, by what he perceives as a "non-ergonomic" desk chair. Consider how 
much time would be required for the employer to decide if tltis condition is recordable. 

These are examples of the kinds of rea~world considerations that are likely \0 have been 
brought to OSHA's attention if the draft tule had been reviewed by a Small Business 
Advocacy Review (SBAR) panel. What OSHA apparently does not appreciate is that while 
the same questions may be presented to large employers, dealing witb them would have a 
dispropOltionately greater impact on a small employer whose scarce management resources 
would be diverted from the employer's business to address these potentially complex and 
tin1e-consuming issues. That kind of pre-tule review is required for a lule that would have a 
significant econontic impact on a substantial number of small entities. 

We understand that, using its percentage-of.revenue and profit cost impact triggers, OSHA 
celtified to the Small Business Admiltistration ' s Office of Advocacy that the rule would rot 
have a significant economic impact on a substantial number of small entities, and thereby 
avoided baving a SBAR panel convened. It is clear, however, that contraty to applicable legal 
requirements under 5 U.S.c. Section 605(b), that celtification did not have a "factual basis." 
To say that compliance would require five minutes initially, and one minute for each case 
thereafter, is patently inaccurate, to say the least. 

Before this proposal goes fOlward, NFLB call s upon OSHA to go back and calculate a realistic 
estimate of the time likely to be required for compliance with the tule, at1d then submit another 
celtification to SBA's Office of Advocacy based on a genuinely accurate factual basis for the 
estimate of cost to small businesses. We are bopefulthat the process of doing this would 
reveal the real effect of the proposal on our members, and perhaps persuade OSHA to modify 
its approach to this tule for small business. 
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NFIB understands that OSHA is interested in quickly moving tltis proposal to conclusion. As 
matter of faimess, not to mention the requirements of law, however, this is a misguided 
approach. NFIB believes that the law requires OSHA to take the time to leam and understand, 
as a practical matter, how these changes to the OSHA 300 log would impact a small business. 
A SBAR panel would bring people to the agency who could answer these questions, however, 
and it ought to be convened before this IUle proceeds. 

Moreover, OSHA should convene a SBAR panel as a matter of good policy and open 
govemment. Doing so demonstrates a good faith effOit to fully understand the effect this 
change to the OSHA 300 log would have on small entities. In fact, OSHA has conducted 
panels for less-far-reaching rules, such as the IUlemakings on diacetyl, confmed spaces in 
constlUction, cranes and derricks in consttuction, and electric power generation, transmission 
and distribution. The precedent has been established. We strongly urge OSHA to take 
advantage of the benefits derived from such a panel. 

Concern about Retnrning to 2001 Definition ofMSD 

NFIB is also concemed with the proposal to reinstate the 200 I defmition of an MSD and with 
OSHA's declared intent to eliminate the "preventive transfer" provision in the OSHA 
Compliance Directive, wltich allows employers to conduct "work hardening" to prevent injury 
without experiencing an OSHA recordahle case. The proposa l states as follows in pel1inent pal1: 

OSHA also intends to remove language from the Recordkeeping Compliance 
Directive that says that "minor musculoskeletal discomf0l1" is not recordahle 
under Sec. 1904.7(b)(4) as a restricted work case "if a health care professional 
detennines that the employee is fully able to perform all of his or her routine job 
functions , and the employer assigns a work restriction for the purpose of 
preventing a more serious injury" (CPL 02-00-135, Chapter 2, Section I(F»). 

CWTently, employers may temporarily tt·ansfer all" employee with minor musculoskeletal pain or 
discomf0l1 to another job to prevent ful1her (recordable) injw)' without having a recordable case, 
if: (I) at the time of the transfer there is a medical assessment that the employee is fully able to 
perfOim all of their routine job functions for a full work shift; and (2) none of the other recording 
criteria are met 

OSHA now plans to change its position because it fears under-reporting of MSDs in tim!: 

l. There might be confusion between "minor musculoskeletal discomfort" and 
MSD pain that is recordable; 

2. There might be confusion between a preventive tralEfer and restricted work 
activity or job tt·ansfer situations that have already become recordable; and 

3. The provision might not be necessary if the employee has not experienced 
a "case. H 
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NFIB objects to this proposal on several grounds. Firs t, it would remove what has proven for 
many employers to be a useful and effective method of preventing minor conditions fro m 
becoming major injuries for employees. Second, it would fwiher complicate and make more 
costly the already daunting prospective task of detennining whether an injury or illness is 
recordable and work-related. We also are concerned that this change would invite excessive 
claims, and expose employers to citation for fa ilme to record nearly every ache and pain an 
employee may repOIt. 

OSHA assel1s in the proposal that it concluded in 2001 "that pain and other subjective 
symptoms, of and by themselves, may indicate an injUly or illness." (This is the point of the third 
"hypothetical" above, which is hardly hypothetical in an aging workforce.) Even if OSHA's 
200 I conclusion about minor pain is true when the condition is observed by a health 
professional, to expect a small business owner or manager to make such a diagnosis in one 
minute, without the time and expense of medical advice, nnkes no sense. This is but another 
reason why OSHA's celtification that the proposed rule is not a major one under the Regulatory 
Flexibility Act is not a factua lly-based finding that justified avoiding the SBREFA process. 

OSHA has suggested that under the existing recordkeeping regulation, employers should already 
be making decisions on whether employees' medical conditions are rep0I1able, implying that the 
new rule would be a mere incremental increase in the cost to small business and not trigger a 
SBREFA review. OSHA is assuming it knows the impact of this rule on small entities. NFIB 
challenges that assUlnption and requests OSHA convene a SBAR panel to assess the proposa l's 
true impact on small business. 

The proposed change to require "minor" MSD discomfort to become a recordable condition 
would add a new, complicated cost of compliance that is more than an incremental increased 
burden for small employers. One cannot know how many such claims employees would 
tender to employers that they previously did not mention, especially once employees learn that 
employers may risk being cited if they make what OSHA perceives as the incOITect decision. 
FUliber, where labor relations or other workplace issues spill over into safety and health -- not 
an unknown pheno menon -- this additional recordkeeping burden could be used to inundate an 
employer with new questions about recordability. 

Moreover, each time an employee presents issues li ke these, the business owner or manager 
would be required to refresh his or her knowledge on what the requirements provide, and then 
dig into the particular facts presented. Given this, even a slight change in the rule could have a 
significant cost effect on a small business. 

In any event, this should not be left to speculation. A SBAR panel should be convened. To 
run roughshod over dlat process would be arbitrmy and capricious in the most classic sense. 
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Concern over Where the Rule is Heading 

As OSHA is aware, the MSD component of the OSHA 300 log was a pm1 of the agency' s 
larger eff0l1 a decade ago to promulgate a nearly $5 billion· per-year rule on ergonomics. 
Therefore, the small business community is deeply concemed that OSHA is planning future 
action to replicate tllis highly-contentious rule. Also, after hearing the discussion at the recent 
"OSHA Listens" session, we are concemed that OSHA would use the data collected as a result 
of the proposed change in MSD recordkeeping to somehow inject ergonomics regulation into 
a safety and health progrmns standard that OSHA seems c learly to be contemplating. 

OSHA has indicated that adding the MSD column to the log in no way means it is looking at 
reviving an ergonomics proposal. We hope tllis is uue. If, however, OSHA pursues 
ergononlics regulations in some fonn , we hope that the agency would make a decidedly 
su·onger eff0l1 to engage small businesses in the process of discussing any proposal before it is 
developed and issued. Let us work in conjunction to assure that workers are safe and 
businesses are not heav ily burdened -- particularly in this economy. 

Recommendations for the Current Proposal 

As OSHA moves forward with the MSD proposal, it should make a concel1ed effOlt to help 
small business owners. 

The definition of an MSD must be easily understandable by lay persons. The more 
complicated the definition, the more likely it is that MSDs would be misrep0l1ed by small 
comparues. 

We believe that OSHA should clarify the telm "work-related" in its defulition ofMSDs. It 
should indicate that the tenll means only MSDs that occur because of a situation at the 
workplace, not because the injury occulTed elsewhere, which is aggravated at the workplace. 
This is especially impOltant if the rule is going to defUle an MSD to include conunon 
symptoms such as tingling or lower back pain. 

OSHA also should devise a detailed compliance assistance program for the rule that goes well 
beyond merely listing the definition of MSDs on its Web site. Ideas for compliance assistance 
materials include a tratlling video explaining MSDs available on the Web site; assigning staff 
to field questions £i·om small businesses trying to determine what type of injury they are 
conll-onted with, and a Web page with frequently asked questions £i·om small businesses with 
easy-to- understand answers. Training assistance programs should vary by indusu)' or 
workp lace type (office, consuuction site, vehicle, etc.) since these workplace types would be 
impacted differently by tllis rule. 

Lastly, OSHA should conduct a SBAR panel to fully understand the impact of this rule on 
small entities. 
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Conclusion 

On behalf ofNFID and our members, I appreciate the opportunity to express our concerns 
with tlus proposal. We believe that OSHA needs to put itself in the shoes of small business 
owners as it moves forward with not on ly this, but all of its proposals. Small business owners 
greatly value the safety of their employees. To a small business, an employee is like a member 
of the family . Please take evelY step possible to ensure that tlus IUle is not overly burdensome 
for small business owners. 

Thank you for your time and consideration. Should you require furtller infornlation, please 
contact Daniel Bosch at 202-3 14-2052 . 

Sincerely, 

Susan Eckerly 
Senior Vice President 
Public Policy 
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NFIB National 
Small Business 

Poll 

The National Small Business Polf is a series of 

regularly published survey reports based on data 

collected from national samples of small-business 

employers. Eight reports are produced annually 

with the initial volume published in 200 I . The Poll 

is designed to address small-business-oriented top

ics about which little is known but interest is high. 

Each survey report treats different subject matter: 

The survey reports in this se ries generally 

contain three sections. The first section is a brief 

Executive Summary outlining a small number of 

themes or salient points from the survey. The sec

ond is a longer, generally descriptive. exposition of 

results. This section is not intended to be a thor

ough analysis of the data collected nor to explore 

a group of formal hypotheses. Rather, it is intended 

to textually describe that which appears subse· 

quently in tabular form. The third section consists 

of a single series of tables. The tables display each 

question posed in the survey broken·out by 

employee size of firm. 

Current individual reports are publicly accessible 

on the NFIB Web site (www.nfib.com/research) 

without charge. Published (printed) reports can 

be obtained at $1 5 per copy or by subscription ($100 

annually) by writing the National Small Business Poll, 

NFIB Research Foundation, 1201 "F" Street,NW,Suite 

200. Washington, DC 20004. The micro..data and sup· 

porting documentation are also available for those 

wishing to conduct further analysis. Academic 

researchers using these data for public infonnational 

purposes, e.g .• published articles or public presenta· 

tions, and NFIB members can obtain them for $20 

per set. The charge for others is $1,000 per set. It 

must be emphasized that these data sets do NOT 

contain information that reveals the identity of any 

respondent. Custom cross·tabulations will be con· 

ducted at cost only for NFIB members on a time 

available basis. Ind ividuals wishing to obtain a data 

set(s) should write the Poll at the above address iden· 

tifying the prospective use of the set and the specific 

set desired. 
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Executive Summary 

• The individual(s) completing and maintaining papenvork and records in a small business 
is dependent on the subject matter of the paperwork and the size of the firm . Owners 
most frequently handle papenvork and record· keeping related to licenses and permits 
(55% of firm s), purchases (46%), and clients/customers (46%). They least frequently 
deal with fina ncial (27%) and tax (12%) records. Three of four have someone (another 
firm) outside handle their tax papenvork. Paid employees customari ly do most of the 
paperwork and record-keeping in about 25 - 30 percent of firms. Employees are much 
more likely to do so in larger, small businesses than in the smallest ones regardless of sub
ject matter (except tax). Unpaid family members do the paperwork in less than 10 per
cent of cases. 

• The cost of paperwork :1lso varies by subject matter and firm size. The more paperwork 
and record-keeping that must be sent outside, the more expensive the paperwork and 
record-keeping. Owners of larger, small firms pay higher average prices per hour because 
they are more likely to send their paperwork to olltside professiona ls and because the 
value of their t ime on average is higher. 

• The est imated average per hour cost of paperwork and record-keeping for small busi
nesses is $48 .72. By subject matter the average per hour cost is: $74.24 for tax-related, 
$62.16 for financial, $47.96 for licenses and permits, $43 .50 for government information 
requests, $42.95 for customers/cl ients, $40.75 for personnel, $39.27 for purchases, and 
$36.20 for maintenance [buildings, machines, or vehicles). 

• The typical small business employs a blend of electronic and paper record-keeping. Less 
than 10 percent use paper exclusively and a handful use only electronic means. The type 
of record most frequently completed and maintained on paper is licenses and permits. 

• lncreased computerization helps small-business owners cope with their paperwork and 
record-kee ping responsibilities. Ninety-two (92) percent of small-business owners use 
one or more computers in their business. Fifty-eight (58) percent of users employ the 
Internet regularly for business purposes, and 57 percent of regular users have a high
speed connection. 

• About hal f hold all types of records seven years or more, but two-thirds to three-quar
ters hold financial and tax records that long. 

• Applicable records are typically destroyed in a manner that protects the privacy of indi
viduals . However, between 15 to 20 percent of owners trash paper records (in contrast 
to shredding or burning them) and about one in four simply delete electronic records. 
Owners treat personally sensit ive records in virtually the same manner that they treat 
those sensitive to others. 

• No single difficulty creates the government paperwork problem. The most frequentl y 
cited problem is unclea r and/or confusing instructions (29%). The second most fre
quently cited difficulty is the volume of paperwork (24%). Duplicate information requests 
(11 %) place third, followed by maintenance of records that ordinarily would not be kept 
(10%) and requests for inaccessible or non-existent information (9%) . 1\venty (20) per
cent could not decide. 
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Paperwork and Record-keeping 

A complex world demand~ increasing amounts of documcntation and 

record· keeping. But, to small· business owners paperwork remains at 

best a necessary c\'il. Properly organized and maintained rcmrds often 

do protect them from misunderstandings - eYen accusations, Thev 

also can help better manage the business by substituting for institu· 

tional memory. Yet when generated for no apparent reason, duplicat. 

ing other information requests, or accompanied by foolish and 

unproductive complexity, the necessary cvil becomes a costlv irritant. 

In fact, little agitates small·business owners more reflexiYely than the 

mention of paperwork. Relief from many of th(' worst ('xu'sses has 

fortunately emerged. The computer has helped small·busin('ss owners 

cope, and will offer incrcasing assistance over time. Howevcr, small· 

business owners fen'ently pray that the technologv is more than a tem· 

porary respite, more than a brief pause in th(' burden created by the 

relentless growth in demand for r('cord, and documentation, Onlv 

time will tell if their prayers ha\'e been answered. Meanwhile, this 

issue of the National Small Business Poll addresses papcrwork and 

record· keeping with an emphasis on that demanded by government. 

Background 
The survey on which this report is based 
focused on eight types (subjects) of com
mon paperwork and record-keeping: 
personnel records, financial records, main
tenance (equipment, vehicles, and building) 
records, licenses and permits, records 
of purchases, government information 
requests, customer or client records, and 
tax records. Half of the survey sample 
addressed four topical areas and the second 
half addressed the other four. 

Most small businesses handle each type 
of record queried. All prepare and keep tax 
(Q#9) and financial (Q#3) records. Less 
than one percent do not keep records of 
their purchases (Q#6). However, as many 
as 15 percent do not hold maintenance 
records of any kind (Q#4); 9 percent do 
not fil e or keep (copies of) government 
requests for information (Q# 7), 7 percent, 
do the same with licenses and permits 

(Q#5 ), 3 percent, have no personnel 
records (Q#2), and 2 percent, no cus· 
tomer/ client records (Q#8). 

The People Responsible 
The person responsible for filling out paper· 
work and keeping records varies enonnous
Iy by the subject matter of paperwork 
completed and the type of records kept. 
Owners are most likely to fill out the most 
routine paperwork needs themselves. For 
example, they handle the paperwork for 
licenses and permits 55 percent of the time 
(Q#5). They also frequently do the 
paperwork and record-keeping associated 
with purchases (46%) (Q#6) and cus
tomers/clients (46%) (Q#8) . But small 
empl oyers infrequently deal with "the 
books." lust 12 percent do their own tax 
paperwork and record-keeping (Q#9), 
though 31 percent take care of the firm 's 
financia l records (#Q3) . 



An employee or employees handle a 
major, but not dominant share of the paper
work and record-keeping responsibilities. 
They are most prominent in preparing and 
keeping maintenance records (56%)(Q#4) . 
More typicall y, employees prepare and 
maintain personnel records in 27 percent of 
small businesses (Q#2) and fill government 
demands for infonnation in 23 percent of 
firms (Q# 7). 

Employee size of firm has a significant 
association with the people responsible for 
paperwork. Many of the responsibilities 
assumed by employers in the smallest firms 
become the responsibi lity of employees in 
larger ones. For example, an employee or 

employees handle the maintena nce paper
work and record-keeping in 17 percent of 
the businesses employing fewer than 10 peo
ple, but in 56 percent of the businesses 
employing 20 or more. The paperwork and 
record-keeping for licenses and permits show 
a similar pattern . In 15 percent of the small
est firms employees handle licenses and per
mits; in 50 percent of the la rgest they do. 

Outside firms and/ or individuals are 
employed from time to time to perform the 
papenvork and record-keeping funct ion. But 
these outsiders dominate finance and taxes. 
Forty-three (43) percent have their fin an
cial record-keeping shipped outside the ftml 
and 74 percent send their tax work out. 
Firm size differences that often character
ize the individuals responsible for paper
work and record-keeping are non-existent 
in the former and modest in the latter. Out
side contractors also do paperwork and 
record-keeping for government information 
requests in about one of four businesses 
(26%) and the personnel work in 18 per
cent of them. 

The stereotypical unpaid family mem
ber does the paperwork and record-keeping 
in no more than 6 to 7 percent of firms, and 
much less often in the areas of finance and 
tax. They obviously contribute in individual 
firms. However, unpaid family members no 
longer are, if they ever were, involved in the 
firm's paperwork on a broad scale. 

About 5 to 10 percent of small busi
nesses use combinations of people and 
orga nizat ions, for example, owners and 
accounting firms, to handle their paperwork 
and record-keeping. This number varies lit
tle by subject matter. 

The Personnel Cost 
The cost of paperwork to the small fi rm is 
primarily a funct ion of the number of hours 
spent times the dollar per hour cost of the 
personnel working on it. Other costs such 
as equipment or space for records storage 
are usually smaller. For small-business own
ers, the number of hours spent completing 
a particular type of paperwork and main
taining those records is very difficult to 
est imate . Cost per hour is easier, and so 
the survey had respondents foclls on cost 
questions. Despite the fact that 20 - 30 
percent usually believed t hat they cou ld 
not provide a prudent estimate of hourly 
costs, the remainder provided reasonab le 
and consistent estimates that are useful for 
several purposes. 

The most transparent paperwork costs 
are the wages and benefits paid employees 
who complete and maintain records and the 
fees charged by outside firms that do t he 
same thing. The two are not directly com
parable, however, as the outsider fees 
include everything from equ ipment and 
space to supervision and management. 
Therefore, as expected, the per hour cost 
varies notably by t he people who performed 
the services and the subject matter of the 
papenvork involved. 

Small-busi ness owners say that t he 
most e.:xpensive help is for tax papenvork 
and records at an average of $83 .69 per 
hour (Q#9a). The cost rises to an average 
of more than $100 per hour for those with 
firms employing 10 or more people. The 
seco nd most expensive area is financial 
records at $ 74.20 per hour (Q#3a). 
The hourl y cost drops substantial ly in 
all other areas: $52.43 for license and per
mits (Q#5a), $46. 18 for governmen t 
information requests (Q#7a), $42.75 
for customer/ client records (Q#8a), 
$31.06 personnel (Q#2a), $30.29 mainte
nance (Q#4a), and $25.90 for purchases 
(Q#6a). Observe that t he costs for gov
ernment r.equirements tend to be much 
higher per hour than they are for commer
cial functions. 

Owners and unpaid fa mily members also 
spend time on papenvork and record-keep
ing. The survey asked those who use unpaid 
family help to estimate the cost if they had 
to purchase those services in the open mar
ket. In other words, how much would it cost 
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if small-business owners had to hire some
one to replace the unpaid family help. Since 
relatively few use them, the number making 
the estimate is small (n=57) and the results 
should be used cautiously. Still, the estimate 
of $24.87 per hour is reasonable, and is sim
ilar to the amount paid employees for doing 
similar work. 

Estimating the hourly cost of the owner 
was addressed indirectly. The first step 
asked the policy question whether or not 
the government should reimburse small
business owners for dealing with the added 
paperwork and record-keeping it requires 
of a business. Respondents divided almost 
equally on the question (47% - 51%) with a 
few percentage points more in the negative 
(Q#I). A number of plausible interpreta
tions could ex plain this rather surprising 
result. One explanation is that no one 
should be paid to do something that should 
not be done in the first place; a second is 
that record-keeping and information sub
mission is a civic obligation that is just part 
of being a business owner. Whatever the 
reason, the question was used as a platform 
to have small-business owners estimate the 
cost of their time. 

Those who responded that they should 
be paid to complete government papenvork 
were subsequently asked how much would 
be a fair per hour amount to claim for their 
time and effort. Owner responses were rea
sonable and consistent. The average per 
hour amount is $43.30 (Q#la). The 
amount rises as the size of firm owned rises. 
Owners of businesses employing fewer than 
10 people say that they should be reim
bursed at $37. 18 per hour, while owners of 
finn s employing 20 people or more say their 
worth is $68.36 per" hour. 

Those who opposed the idea of re im
burse ment were asked to make a sim ilar 
estimate assuming the decision was made 
to provide reimbursement. This group did 
not play along as well as the first as evi
denced by the 12 percent who apparently 
would refuse to apply for reimbursement 
(Q#lb). Still, with the exception of those 
employing 20 or more peopl e, the hourly 
estimates among those for and against reim
bursement are remarkably close. The latter 
group's estimate is $40.72, just $2.48 lower 
than the fonner's. If those who responded 
"nothing" are eliminated, the average 

hou rly estimate for those believing reim
bursement inappropriate is $48.89, $5.59 
higher than those who believe they should 
be reimbursed. 

Hourly Cost of Paperwork 
A weighted average of direct personnel 
paperwork costs by subject matter can be 
calculated by multiplying the percent com
pleting a specific type of paperwork with the 
hourly cost of that person/fiml, and totaling 
them . The problem wi th this approach is that 
the figure would include non-personnel costs 
when outsiders provide the services and only 
wages and benefits when provided by those 
associated with the business, 

A review of the cost assigned outsiders 
compared to that assigned employees 
shows a ratio of about 2.3: 1 for the four 
paperwork types that had enough cases of 
each to compare. Outsiders therefore cost 
a little over twice as much in direct out
lays . A significa nt, but non-identifiable, 
part of that difference can be attributable 
to overhead costs in one and not the other; 
part likely can be attributed to outsider 
expertise j etc. Assuming (arguably) that 
about one-third of the differential or $ JO 
per hour can be attributed directly to over
head and the remainder to other factors, 
and ignoring the often small number of 
cases in certain cell s, calcu lations were run 
separating emp loyees from outsiders and 
adding overhead to employees (effectively 
increasing the hourly cost of employees by 
between one-third and one-half), unpaid 
farnily, and owners to produce a more rep
resentative cost. 

The data outlined above yield the aver
age hourly cost for all paperwork and the 
average hourly paperwork cost for each of 
the eight topical areas investigated. Small
business owners spend, dir~ctly or indi 
rectl y, an average of $48. 72 per hour on 
paperwork. The amount varies substantial
ly by topic. Tax-related paperwork and 
record-keeping cost $74.24 per hour; 
finan cial, $62. 16 per hour; li ce nses and 
permits, $47.96 per hour; government 
requests for information, $43.50 per 
hour; customer/client records, $42.95 per 
hour; personnel, $ 40. 75 per hour; pur
chases, $39.27 per hour; and $36.20 per 
hour on maintenance paperwork and 
record-keeping. 



Paper or Electronic 
Pencil and paper has given way to keyboard 
and disk in many smaU businesses. Still, the 
old has hardly surrendered to the new. The 
typical small business today employs a blend 
of paper and electronic means to create, 
submit, and record documents and is likely 
to do so for a long time. 

About two-thirds to three-quorters of 
small employers report that they use some 
combination of paper and electronic records 
in nearly every area of paperwork exam
ined. Approximately, three times as many 
say that they use nothing but paper com
pared to those who are exclusively (or 
almost so) electronic. One notable excep
tion to thi s general rule involves li ce nses 
and permits. 

Licenses and permits are vastly more 
paper-oriented than the remainder of sub
ject matter. Fifty-nine (59) percent of small
business owners say that they handle their 
licenses and pennits and keep them exclu
sively in pape r (Q#5b); 38 percent use a 
combination of paper and electronic and just 
2 percent are totally electronic. Licenses and 
permits are issued by local and state govern
ment for the most part . Since this is the 
papenvork and record-keeping topic where 
electronic means has penetrated small busi
ness far less than any other, the inference is 
that these governments use computer tech
nology less frequently in dealing with small
business entities than either the Federal 
government or the private sector. 

The subject matter second most 
dependent on paper is maintenance, in all 
likelihood because so much o f it is com
pleted in the field and away from an office. 
Still, just 35 percent report that their main
tenance paperwork is exclusive ly in paper 
(Q#4b); 56 percent is a combination, and 
6 percent is electronic only. 

The Internal Revenue Service (IRS) at 
the direction of the Congress is attempting 
to drive taxpayers, including small -business 
owners, to fil e electronically. Nineteen (19) 
percent of small-business owners report that 
their tax records are completed and main
tained on paper (Q#9b); just 4 percent have 
them solely in electronic form; the remain
de r use a combination of paper and e lec
tronic. Still, tax records are the papervvork 
area where the second sma llest percentage 
of small-business owners use paper exclu-

sively. Pressing them to do more therefore 
appears to be for the convenience of the 
IRS, not the owners. 

The smallest percentage using paper only 
is found among financial records; just 14 per
cent complete and keep their financial 
records on paper exclusively (Q#3b). How
ever, financial records are no more likely to 
be only in electronic form than are most 
other types. The record type most frequent
lyall-electronic, though only in 12 percent 
of firms, is customer/ client records (Q#8b) . 

The use of electronic means to handle 
p3penvork implies the use of computers and 
the Internet. Over the years, both have 
increasingly penetrated common practice in 
smaller firms. Today, 92 percent have one or 
more computers in their business (Q#13), 
up from 83 percent in 1999 . Another two 
plus percent who do not have a computer in 
their business have one in their personal res
idence that they use for business purposes 
(Q#13d) . Forty-two (42) percent of those 
who have one or more computers have stand 
alone PCs, 19 percent have a local area net
work, and 36 percent have both (Q#13a) . 
Tnter-connected computers are more like ly 
to be found in larger, small firm s than in 
sm~ll er, small firms though the difference is 
less than might have been expected. 

Ninety (90) percent of small-business 
owners with one or more business comput
ers, or more than four in five small employ
ers, are connected to the Internet (Q#13b). 
More importantly, 58 percent cla im to use 
the Internet regularly though not necessari
ly to transfer documents and records. The 
percentage rises to 72 percent in businesses 
employing 20 or more people. Service is 
increasingly high-speed. Of those who use 
the Internet regularly, 57 percent claim to 
have DSL or cable in contrast to 35 per
cent who report dial-up (Q#13c). At a min
imum, therefore, 25 to 30 percent of all 
small businesses subscribe to high speed 
Internet service and the number is undoubt
edly somewhat higher. 

Maintaining Records 
Two major issues in records maintenance 
are the length of tim e records are kept 
(needed) and their accessibi lity when not 
in immediate use. A third maintenance 
issue , destruct ion of records, w ill be dis
cussed later. 
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Q . /-Iold illg Records 
Small-business owners keep their records 
for long periods on average. About half keep 
their records on any topic seven years or 
more. But there is a significant variation 
both from owner to owner and from sub
ject matter to subject matter. Meaningful 
averages cannot be calcu lated because so 
many either keep their records indefinitely 
which can also rnean a long time or forever, 
or they could not be specific such as it 
depends, no schedule for disposal , or they 
are pitched periodically. 

An examination of the way owners treat 
personnel records is iUustrative: just 2 per
cent dispose of personnel records upon an 
employee's termination (Q#2c). Another 
11 percent get rid of them within nvo years. 

But half (49%) keep personnel records 
seven years or more. Maintenance records 
offer a similar perspective, though a larger 
proportion dispose of maintenance records 
sooner. Ten (10) percent hold them two 
years or less (Q#4c). Still, half (51%) keep 
them seven years or longer. 

The records most quickly pitched are 
expired licenses and permits. 1\venty-three 
(23) percent dispose of them within two 
years (Q#5c). Again, half (51%) keep them 
seven years or more. Small-business owners 
also keep customer and client records com
paratively briefly. 

Tax and financial records are held 
longest. No one gets rid of tax records in 
less than two years whil e 65 percent of 
small employers retain tax records seven 
years or more (Q#9c). It is widely believed 
that old tax records should be kept for a 
minimum of seven years. But that percep
tion is not necessarily accurate. A shorter 
period is usually sufficient. Still, small-busi
ness owners appear to be playing it safe, 
consciously or not. 

Owners appear to keep financial records 
even longer than tax records. Yet, the rea
sonably close relationship between financial 
and tax records is expected as the two are 
effectively tied. Seventy-four (74) percent 
hold their financial records seven or more 
years (Q#3c). Just two percent say that 
they dispose of them in two years or less. 

b. I lccessillg Records 
Government (or others) can request 
information and/ or records that are faith-

fully retained, but access to those records 
can make compliance with seemi ngly sim
ple requests very difficult. Access can be 
more or less easy depending on how well 
files are labeled and organized, and where 
they are stored. The survey probed stor
age since organization of files could not 
be assessed. 

Records can be housed where they are 
readily accessible, such as in files or on 
shelves; they can be stored on-site, such as 
in a closet, attic, or basement; or they can 
be stored off-site. About 40 percent of 
small-business owners believe that their 
records are immediately accessible for most 
types of paperwork held - even two years 
after they are current. Forty-one (41) per
cent say that a two-year-old financia l record 
is immediately accessible (Q#3d); 37 per
cent say the same about maintenance 
records (Q#4d); 40 percent believe licens
es and permits are immediately accessible 
two years after they have expired (Q#5d); 
40 percent believe the same about records 
of purchases (Q#6d); and, tax records are 
immediately accessible in 43 percent of 
cases (Q#9d). 

Comparatively few sma ll -bus iness 
owners choose to store their records off
site, the place that seems to offer them 
least access. Two years after records are 
current , between 10 and 15 percent of 
small-business owners house records from 
all subject matters off-site. An exception 
is tax records. Twenty (20) percent store 
their tax records off-site, most likely 
under the control of the individual or 
organization preparing the tax filing. p.ven
ty (20) percent also store records of gov
ernment requests for information off-site, 
though the reason for such action on 
this particular type of record is not obvi
ous (Q#7d). 

- The type of paperwork and record most 
closely held, at least in the two years after 
they are current, is customer/ die'ot infor
mation. Forty-eight (4 8) percent have old 
customer/client records immediately acces
sible while just 12 percent have them off
site (Q#8d) . In contrast , personnel records 
are least accessible. Just 28 percent of small
business owners have them immediately 
access ible and 'J 5 percent have them stored 
off-site (Q#2d). These choices reflect both 
priorities and personal interests. 



Records Destruction and Privacy 
Most records will be destroyed at some point 
even when small-business owners claim that 
they intend to keep them indefi nitely or for 
a long time. Destruction of records would 
be of little interest except that if not dis
posed of properly, privacy issues could arise. 
The possibility of mishandling documents 
during their disposal, and hence revealing 
private information, may be remote, but the 
potential for suits and violation of laws 
remain. All types of records do not possess 
latent problems however, just those types of 
records that could reveal private informa
tion about employees and customers. Thus, 
the sunrey only asked questions about 
destruction of personnel records and cus
tomer/client information to be contrasted 
with the disposal procedures used for infor~ 
mation sensitive only to owners. 

The most common way to dispose of 
paper records is to shred them. Sixty (60) 
percent who have paper records say that they 
shred personnel records and 7 percent burn 
them (Q#2e) while 52 percent say that they 
shred customer/client records and 7 percent 
burn them (Q#8e) . In contrast, 58 percent 
say that they shred financial records and 7 
percent burn them (Q#3e) while 46 percent 
shred their tax records and 8 percent burn 
them (Q#ge). Though about 10 percent 
more are likely to claim that they never dis~ 
pose of tax records than other types, small~ 
business owners use the least problematic 
methods to dispose of records with their pri
vacy interests in the same proportions and 
same manners as records with privacy inter~ 
est for their employees and their customers. 

The most problematic way to dispose 
of such records is to trash t hem. Sixteen 
(16) to 17 percent trash personnel, finan
cial, and tax records. But 28 percent trash 
customer/c li ent records. Customer/client 
records range from such sensitive material 
as medical and personal financial records to 
Christmas card lists. All customer/client 
infomlation, therefore, may not have priva
cy implications. Regardless, a relatively 
small , but notable, number of sma ll-busi
ness owners may employ questionable 
records disposal policies. 

Increasingly, records are held electronj
cally on disk. Respondents opted from 
among three choices to describe the way 
they dispose of electronic records. The most 

satisfactory is either to destroy them or to 
reformat the disk. 1\venty-one (21) percent 
with electronic records lise that option with 
personnel records whi le 13 percent retain 
them (Q#2/). But only 13 percent destroy 
the disk or refonTIat it with customer/client 
records on it whiJe 15 percent retain them 
(Q#8/). Deleting the files and emptying 
the recycle bin (in Microsoft) is another sat
isfactory method. This procedure is 
employed by 28 percent for the former and 
25 percent for the latter. That leaves about 
one in four who merely delete both types 
of records. While generally suffi cient, sim~ 
ply deleting records may be inadequate 
when pitted against a snooper with consid
erable computer skills. Thus, records dis
posed of by just deleting them leaves the 
small~business owner in potential jeopardy. 

Somewhat less than one in ten claim to 
dispose of their electronic records in anoth
er manner, but the manner is unspecified. 

Small-business owners appear to treat the 
records that are sensitive t9 them in much 
the same manner as records that are sensitive 
to employees and customers/clients. Twenty
two (22) percent simply delete their tax 

records (and don 't empty the recycle bin) 
(Q#9/) while 18 percent do so with finan
cial records (Q#3/). They are also more reluc
tant to discuss disposal of these records as 
evidenced by the greater non-response, par
ticularly regarding tax records. 

Finally, a question was posed regarding 
security and access for both personnel and 
customer/client records. Eighty-six (86) 
percent of smal1~business owners, and 98 
percent of those employing 20 or more peo
ple, say that they secure personnel records 
and limit access to them (Q#2g). Eighty
nine (89) percent say that they secllre and 
limit access to customer/cl ient records! 
though no difference appears by size of 
firm (Q#8g). 

The Problcm with 
Government Papcrwork 
Small-business owners levy a constant bar
rage of complaints about government paper
work. An appropriate response to those 
complaints is a request for specifics. What 
is the problem> 

The aspect of government paperwork 
more difficult for more owners than any 
other is not even paperwork per se. Rather! 
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it is the clarity of the instructions and under
standing what the public official wants in 
response. l\venty-nine (29) percent say that 
the instructions are the most difficult part 
of the government paperwork probl em 
(Q#12). Those owning the smaUest firms 
are most likely to register this criticism. 

The second most frequent complaint is 
the volume of paperwork to be completed 
and submitted . TIventy-four (24) percent 
identify the volume problem which increas-

_ es to 36 percent for those employing 20 
people or more. Eleven (II) percent point 
out duplicate requests for the same infor
mation as their prime concern. Another 10 
percent report maintenance of records that 
they ordinarily wou ld not keep as theirs. 
Fewest (7%) cite requests for information 
that they do not have or is not accessible. 
Almost 20 percent have another paperwork 
problem or cannot decide among them. 

The broad distribution across various 
possible answers suggests that there is no 
single paperwork problem. There are many 
problems and that implies the need for 
many solutions. 

Fina I Comments 
Computerization has had a positive impact 
on the paperwork burden of small-business 
owners and will continue to do so. Unfor
tunately, the paperwork burden is not a bur
den that can be entirely alleviated by this 
technology. Paperwork and record-keeping 
involve considerably more than filing infor
mation request (demand) forms and storing 
copies. It involves understanding the infor
mation needed and the form in which it is 
required, acquiring the necessary informa
tion and organizing it in a useful way, deter
mining what to keep and for how long, etc. 
And, then there is the cost. Even with the 
most efficient computer equipment, docu
mentation is not cheap. I t requires people 
to organize and input the necessary data, 
and people are expensive. 

The result is that paperwork and 
record-keeping continue to represent a 
major aggravation for sma ll -business own
ers. But it is also a place where they ca n 
use sweat equity to save cash. When asked 
how much they would be willing to pay to 
have someone take over all the paperwork 
they must complete, 17 percent said noth
ing and 5 percent indicated less than $ 10 

per hour (Q#II). Still, it is better to nei
ther pay someone to handle paperwork nor 
to put in this type of sweat equi ty. That sit
uation would occur if the dema nds for 
records were not made in the first place. 
Paperwork, therefore, becomes particularly 
burdensome for those who do not have the 
resources to hire someone to do the paper
work for them. Among that group are peo
ple just starting businesses, those who could 
use the greatest asset they have, themselves, 
for higher purposes than completing and 
maintaining fonns. 



Paperwork and Record-keeping 
(Please review notes at ,he table's end.) 

Employee Size of Firm 
1-9 em p 10-19 emp 20-249 e mp A ll Firms 

I. Do you think government should compensate you for dealing with the 
added paperworl< and record-keeping it requires of your business? 

I.Yes 45.1% 53.5% 52.6% 46.7% 
2. No 52.7 46.5 46.2 51.4 
3. (DK/Refuse) 1.2 1.3 0.4 

Total 100.0% 100.0% 100.0% 100.0% 
N 355 200 202 757 

I a. What do you think would be a fair per hour amount to claim for your 
time and efforts? (If "Yes" in Q#I.) 

I. <$10 per hour 7.1 % 4.4% 4.9% 6.5% 
2. $1 0 - 19 per hour 21.9 17.8 22.0 2 1.4 
3. $20 - 29 per hour 23.0 24.4 19.5 22.8 
4. $30 - 49 per hour I 1.3 4.4 7.3 10.0 
5. $50 - 99 per hour 11.3 15.6 19.5 12.7 
6. $100 per hour or more 7.8 15 .6 14.6 9.5 
7. (DKIRefuse) 17.7 17.8 12.2 17.1 

Total 100.0% 100.0% 100.0% 100.0% 
N 180 164 175 383 
Ave. $37.18 $57.71 $68.36 $43.30 

lb. If the decision were made to rei mburse you, what do you think would 
be a fair per hour amount to claim for your time and effort? <If "No" 
in Q#I.) 

I. Nothing 12.6% 10.0% 13.2% 12.4% 
2. <$10 per hour 2.9 2.5 2.6 2.8 
3.$10 - 19 per hour 17.4 15.0 15.8 17.1 
4. $20 - 29 per hour 13 .7 22.5 18.4 15.0 
5. $30 - 49 per hour 6.0 12.5 2.6 6.3 
6. $50 - 99 per hour 14.6 7.5 13.2 8.2 
7. $ 100 per hour o r more 7.1 12.5 13 .2 8.2 
8. (DKIRefuse) 25.7 17.5 21.1 24.5 

Total 100.0% 100.0% 100.0% 100.0% 
N 163 105 105 373 
Ave. $38.54 $55.20 $43.92 $40.72 
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Employee Size of Firm 
1-9 e mp 10-19 em p 20-249 emp All Firms 

2. Who does your business's personnel paperwork and record.keeping? Is it: 

I.You 42.9% 28.6% 21.4% 39.3% 
2. An unpaid family member 8.1 2.4 6.7 

3. An employee or employees 20.4 45.2 57. 1 26.6 
4.An outside firm or individuals 18.9 11 .9 11 .9 17.5 

5. (Combinations of peoplelfirms) 5.4 11 .9 9.5 6.5 

6. (Do not keep that 
kind of record) 3.6 2.9 

7. (DKlRefuse) 0.6 0.5 

Total 100.0% 100.0% 100.0% 100.0% 
N 186 101 107 394 

2a. What is the approximate hourly cost of such a person, including 

2b. 

benefits, or of the firm hired? (If employee, individual or outside firm 
in Q#2.) 

I. <$10 per hour 10.2% 5J% -% 8.2% 
2. $10 - 19 per hour 30.7 31.6 32.0 31.0 
3. $20 - 29 per hour 11 .8 36.9 28.0 17.0 
4. $30 - 49 per hour 7.9 10.5 12.0 8.8 
5. $50 - 99 per hour 15.0 8.0 12.3 
6. $ 100 or more per hour 1.6 5.3 4.0 2.3 

7. (DK/Refuse) 22.8 10J 16.0 10.5 

Total 100.0% 100.0% 100.0% 100.0% 

N 65 54 72 190 
Ave. $28.07 $27.64 $46.45 $3 1.06 

Are the business's personnel records kept on paper, electronically, 
or both? (If keep personnel records in Q#2.) 

I. Paper 25.5% 19.0% 16.3% 23.9% 

2. Electronically 9.7 7.1 4.7 8.9 

3. 80th 64.2 73.8 79. 1 66.7 

4. (DKlRefuse) 0.6 0.5 

Total 100.0% 100.0% 100.0% 100.0% 
N 178 100 106 384 



Employee Size of Firm 

1-9 emp 10-19 e mp 20-249 emp All Firms 

2e_ After an employee leaves, how long do you keep those records before 
getting rid of them? 

I . Upon termination 2.8% -% -% 2.3% 
2. 2 years or less I 1.5 7.1 12.2 I 1.1 

3. 3 - 6 years 23.2 24.7 3 1.2 24.3 
4. 7 years or more 21.6 32.4 24.9 23.0 
5. Indefinitely 25.5 31.0 26.8 26.2 
6. (Other, depends, 

periodically toss, etc.) 2.2 2.4 2.0 
7. (DKIRefuse) 13. 1 2.4 4.9 I 1.1 

Total 100.0% 100.0% 100.0% 100.0% 

N 178 100 106 384 

2d_ Two years after an employee leaves, how accessible are their records? 
Are they:? (If kept 2 years or more in Q#2e_) 

I. Immediately accessible 27.9% 32.5% 20.5% 27.6% 
2. Stored on-site 50.0 55.0 59.0 51.5 
3. Stored off-site 15.3 12.5 17.9 15.3 
4. (Gone. disposed off) 0.7 0.5 
5. (DKIRefuse) 6. 1 2.6 5.1 

Total 100.0% 100.0% 100.0% 100.0% 
N 163 98 97 358 

2e. How do you dispose of personnel records that are on paper? Do you:? 
<If "Paper" or "Both" in Q#2b.) 

I. Trash them 14.9% 18.4% 17.5% 15.6% 
2. Burn them 7.3 10.5 5.0 7.4 
3. Shred them 6 1. 1 50.0 62.5 60. 1 

4. (Other) 1.7 10.5 2.5 2.7 
5. (Don't dispose of) 5.6 2.5 4.6 
6. (DK/Refuse) 9.4 10.5 10.0 9.6 

Total 100.0"10 100.0% 100.0% 100.0% 

N 16 1 93 102 356 
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Employee Size of Firm 
1·9 e mp 10·19 e mp 20·249 e mp All Fir m s 

2f. How do you dispose of electronic personnel records? Do you:? <If 
"Electronically" or HBoth" in Q#2b.) 

I. Delete them 24.5% 18.8% 22.2% 23.6% 
2. Delete them and empty 

the recycle bin 28.3 28.1 25.0 27.9 
3. Destroy or reformat 

the disk 19.4 21.9 27.8 20.7 
4. (Other) 3.8 12.5 4.3 
5. (Don't Dispose of) 11 .8 12.5 16.7 12.5 
6. (OK/Refuse) 12.2 6.3 8.3 I 1.1 

Total 100.0% 100.0% 100.0% 100.0% 
N 132 80 89 301 

2g. Do you secure and limit access to personnel records? 

I.Yes 83.8% 92.9% 97.6% 86.2% 
2. No 13.7 7.1 2.4 11.9 
3. (OK/Refuse) 2.5 1.9 

Total 100.0% 100.0% 100.0% 100.0% 
N 178 100 106 384 

Who does your business's financial paperwork and record.keeping? Is it: 

I. You 29.3% 21.4% 9.8% 26.6% 
2. An unpaid family member 3.6 2.9 
3. An employee or employees 12.0 19.0 34. 1 14.9 
4.An outside firm or individuals 43.4 42.9 39.0 42.9 
5. (Combinations of peoplelfirms) 11.7 16.7 17.1 12.7 
6. (Do not keep that kind 

of record) 
7. (OK/Refuse) 

Total 100.0% 100.0% 100.0% 100.0% 
N 186 101 107 394 

3a. What is the approximate hourly cost of such a person, including benefits, 
or of the firm hired? <If employee, individual or outside firm in Q#3.) 

I. <$10 per hour 2.2% -% -% 1.7% 
2. $1 0 . 19 per hour 9.7 8.3 6.7 9.2 
3. $20 . 29 per hour 7.6 12.5 20.0 9.6 
4. $30 . 49 per hour 14.6 8.3 13.3 13 .8 
5. $50 . 99 per hour 21.1 20.8 13.3 20.1 
6. $1 00 or more per hour 13.5 20.8 23.3 15.5 
7. (OK/Refuse) 31.4 29.2 23.3 30. 1 

Total 100.0% 100.0% 100.0% 100.0% 
N 96 59 76 23 1 
Ave. $75.28 $68.52 $72.83 $74.20 



3b. 

3c . 

3d. 

3e. 

Employee Size of Firm 
1-9 emp 10-19 emp 20-249 emp All Firms 

Are the business's financial records kept on paper, electronically, or both? 

I. Paper 14.2% 11.9% 9.5% 13.5% 
2. Electronically 9.9 4.8 9.5 9.4 
3. Both 75.0 83.3 81.0 76.4 
4. (DKIRefuse) 0.9 0.7 

Total 100.0% 100.0% 100.0% 100.0% 

N 186 101 107 394 

How long do you keep those records before getting rid of them? 

I . 2 years or less 1.8% -% 2.4% 1.7% 
2.3 - 6 years 18.7 12.8 22.0 18.4 

3. 7 years or more 37.6 38.5 36.6 37.6 

4. Indefinitely 35.8 43.6 31.7 36.2 

5. (Other, depends, 

periodically toss, etc.) 3.3 2.6 2.9 

6. (DK/Refuse) 2.7 2.6 7.3 3.2 

Total 100.0% 100.0% 100.0% 100.0% 
N 186 101 107 394 

If you need a financial record that is two years old, how accessible is 
it? Is it:? 

I . Immediately accessible 39.3% 47.6% 50.0% 41.2% 
2. Stored on·site 45.9 35.7 31.0 43.4 
3. Stored off-site 12.9 16.7 13 .7 13.7 
4. (Gone, disposed off) 

5. (DKIRefuse) 1.8 2.4 1.6 

Total 100.0% 100.0% 100.0% 100.0% 

N 186 101 107 394 

How do you dispose of financial records that are on paper? Do you:? 
(1{"Paper" or "Both" in Q#3b.) 

1. Trash them 15.9% 25.0% 15.8% 16.8% 

2. Burn them 7.1 10.0 5.3 7.2 

3. Shred them 57.4 52.5 65.8 57.8 
4. (Other) 4.4 2.5 3.7 
5. (Don't dispose of) 10.8 7.5 10.5 10.4 
6. (DK/Refuse) 4.4 2.5 2.6 4.0 

Total 100.0% 100.0% 100.0% 100.0% 
N 166 95 96 357 
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3f. How do you dispose of electronic financial records? Do you:? <If "Elec-
tronically" or "Both" in Q#3b.) 

I. Delete them 17.S% 13.9% 24.3% 18. 1% 
2. Delete them and empty 

the recycle bin 2S. 1 30.6 24.3 2S.0 
3. Destroy or reformat 

the disk IS.I 16.7 24.3 IS.6 
4. (Other) 10.3 13.9 9.6 
5. (Don·t Dispose of) 13.2 S.3 10.S 12.4 
6. (DKIRefuse) 12.5 16.7 16.2 13.3 

Total 100.0% 100.0% 100.0% 100.0% 
N 157 90 95 342 

4. Who does your business's maintenance paperwork and record-keeping? 15 it: 

I. You 44.0% 31.0% IS.6% 40. 1% 
2.An unpaid family member 9.3 2.4 7.6 
3.An employee or employees 17. 1 45.2 55.S 23 .S 
4.An outside firm or individuals 6.9 7.1 4.7 6.7 
5. (Combinations of people/firms) 3.9 7.1 4.7 4.3 
6. (Do not keep that kind 

of record) 17.4 2.4 " .6 15.3 
7. (DKIRefuse) 1.5 4.S 4.6 2.2 

Total 100.0% 100.0% 100.0% 100.0% 
N IS6 101 107 394 

4a. What is the approximate hourly cost of such a person, including benefits, 
or of the firm hired? <If employee, individual or outside firm in Q#4.) 

I. <$10 per hour -% -% -% O.S% 
2. $ 10 - 19 per hour 40.9 30.S 41.7 
3. $20 - 29 per hour 31.S 30.S 22.0 
4. $30 - 49 per hour 9. 1 15.4 13.4 
5. $50 - 99 per hour 9. 1 7.7 5.5 
6. $100 or more per hour 3.S 5.5 
7. (DKIRefuse) 9.1 " .5 " .0 

Total 100.0% 100.0% 100.0% 100.0% 
N 40 51 66 157 
Ave. $33.05 $22.92 $2S.11 $30.29 
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4b. Are the business's maintenance records kept on paper, electronically, 
or both? (If keep maintenance records in Q#4.) 

I. Paper 35.4% 30.0% 37.8% 35.0% 
2. Electronically 6.6 2.5 2.7 5.7 
3. Both 54.7 62.5 54.1 55.6 
4. (DKIRefuse) 3.3 5.0 5.4 3.7 

Total 100.0% 100.0% 100.0% 100.0% 

N 152 97 96 345 

4c. How long do you keep those records before getting rid of them? 

I. 2 years or less 8.1% 12.5% 16.2% 9.5% 
2.3 . 6 years 28.5 24.6 32.0 28.4 

3.7 years or more 23.4 27.9 19.3 23.4 
4. Indefinitely 28.7 27.5 21 .6 27.8 
5. (Other, depends, 

periodically toss. etc.) 5.9 2.7 4.9 
6. (DKIRefuse) 5.5 7.5 8. 1 6.0 

Total 100.0% 100.0% 100.0% 100.0% 
N 152 97 96 345 

4d. If you need a maintenance record that is two years old, how accessible 
is it? Is it:? (If 2 years or more in Q#4c.) 

I . Immediately accessible 37.6% 32.5% 41.2% 37.4% 
2. Stored on-site 48.9 52.5 44. 1 48.8 
3. Stored off-site 7.9 10.0 I 1.8 8.5 
4. (Gone, disposed off) 
5. (DKIRefuse) 5.7 5.0 2.9 5.3 

Total 100.0% 100.0% 100.0% 100.0% 
t!' 
'g. 

N 147 96 88 331 • ~ 
i 
0 

" 5. Who does your business's license and permit paperwork and record-keeping? • 
'" ." 

Is it: " • 
i! 

I. You 59.6% 45.2% 28.6% 55.0% ~ 
It 

2. An unpaid family member 5.4 2.4 4.6 <f 

3.An employee or employees 15. 1 31.0 50.0 20.2 '0 
0.. 

4.An outside firm or individuals 8.7 7.1 9.5 8.7 ~ 
5. (Combinatio ns of people/firms) 4.2 7.1 4.8 4.6 .~ 

6. (Do not keep that kind 
, 
'" 

of record) 6.6 7. 1 7. 1 6.7 E 
7. (DK/Refuse) 0.3 0.2 

V> 

" " 0 
'P 

Total 100.0% 100.0% 100.0% 100.0% • z 
N 186 101 107 394 '" G: 

Z 

V> 
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Sa. What is the approximate hourly cost of such a person, including benefits, 
or of the firm hired? (If employee, individual or outside firm in Q#S.) 

I. <$10 per hour -% -% -% 4.2% 
2. $ 10 - 19 per hour 25.0 33.6 
3. $20 - 29 per hour 29.2 10.9 
4. $30 - 49 per hour 8.3 11.8 
5. $50 - 99 per hour 8.3 13.4 
6. $1 00 or more per hour 12.5 13.4 
7. (OK/Refuse) 16.7 12.6 

Total 100.0% 100.0% 100.0% 100.0% 
N 43 39 63 145 
Ave. $49.31 $71.41 $49.38 $52.43 

Sb. Are the business's license and permit records kept on paper, electroni-
cally, or both? (If keep license and permit records in Q#S.) 

I. Paper 58.4% 64.1% 56.4% 58.8% 
2. Electronica lly 1.9 2.6 1.8 
3. Both 38.4 35.9 41.0 38.4 
4. (OK/Refuse) 1.3 1.1 

Total 100.0% 100.0% 100.0% 100.0% 
N 173 95 100 368 

Sc. After they expire, how long do you keep those records before getting 
rid of them? 

I . 2 years or less 22.1% 28.9% 20.5% 22.6% 
2.3 - 6 years 19.2 15.4 20.0 18.8 
3. 7 years or more 20.6 18.8 18.5 20.3 

'" 
4. Indefinitely 31.1 28.9 28.2 30.6 

" 5. (Other. depends . . ~ 

• periodically toss. etc.) 3.5 5.3 5.1 3.9 ... 
i 6. (OK/Refuse) 3.5 2.6 7.7 3.9 ~ 
'" " ~ Total 100.0% 100.0% 100.0% 100.0% ... 

N 173 95 100 368 -~ 
l:. 
~ Sd. If you wanted to retrieve a license or permit that expired two years 

~ ago, how accessible is it? Is it:? (If kept 2 years or more in Q#Sc.) 

~ 

" c I. Immediately accessible 40.5% 43.8% 36.4% 40.4% •• 
" 2. Stored on-site 46.4 46.9 48.5 46.6 "' .. 3. 5tored off-si te 6.9 6.3 12.1 7.4 E 
'" 4. (Gone. disposed off) 4.2 .. 
" 

3.1 3.0 4.0 
5. (OK/Refuse) 1.9 1.5 0 

.~ 

Z 

"' Total u: 100.0% 100.0% 100.0% 100.0% 
z 

N 146 79 84 309 

'" 
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6. Who does your business's purchase paperwork and recordekeeping? Is it: 

I. You 
2.An unpaid family member 
3.An employee or employees 

50.7% 
7.6 

21.4 
4.An outside firm or individuals 8.6 

5. (Combinations of people/firms) 10.9 
6. (00 not keep that kind 

of record) 0.9 

7. (OK/Refuse) 

Total 
N 

100.0% 
169 

31.0% 
2.4 

57. 1 
2.4 
7. 1 

100.0% 
99 

25.7% 

62.9 

5.7 
5.7 

100.0% 
95 

46.2% 
6.3 

29. 1 
7.6 

10.0 

0.8 

100.0% 
363 

6a. What is the approximate hourly cost of such a person, including bene
fits, or of the firm hired? <'f employee, individual or outside firm in 

Q#6.} 

I. <$ 10 per hour -% -% 4.2% 2.2% 
2. $10 - 19 per hour 34.6 4 1.7 33 .8 

3. $20 - 29 per hour 34.6 16.7 22.3 

4. $30 - 49 per hour 7.7 12.5 10.8 

5. $50 - 99 per hour 3.8 12.5 9.4 
6. $ 100 or more per hour 1.4 
7. (OK/Refuse) 19.2 12.5 20.1 

Total 100.0% 100.0% 100.0% 100.0% 

N 48 55 63 166 

Ave. $26.90 $22.69 $25.62 $25.90 

6b. Are records of your purchases kept on paper, electronically, or both? 
(If keep purchase records in Q#6.) 

I. Paper 25.2% 16.3% 16.7% 23.4% 
2. Electronically 10.3 7.0 5.6 9.5 

3. Both 64.5 76.7 77.8 67. 1 
4. (OK/Refuse) 

Total 100.0% 100.0% 100.0% 100.0% 

N 167 99 94 360 
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6c. How long do you keep those records before getting rid of them? 

I. 2 years or less 4.3% 7.0% 8.6% 5.0% 
2.3 - 6 years 32.6 33 . 1 32.3 32.4 
3. 7 years or more 37.7 41.3 42.0 38.7 
4. Indefinite ly 22.0 14.0 11.4 20. 1 
5. (Other. depends. 

pe riodically toss. etc.) 1.3 2.3 1.3 
6. (DKIRefuse) 2.0 2.3 5.7 2.4 

Total 100.0% 100.0% 100.0% 100.0% 
N 167 99 94 360 

6d. If you wanted to retrieve a purchase record that expired two years 
ago, how accessible is it? Is it:? (If 2 years or more in Q#6c.) 

I. Immediately accessible 36.6% 27.8% 35.5% 35.4% 
2. Stored on-site 48.9 55.6 48.4 49.7 
3. Stored off-site 14.5 16.7 16. 1 14.9 
4. (Gone. disposed off) 
5. (DK/Refuse) 

Total 100.0% 100.0% 100.0% 100.0% 
N 131 85 81 297 

7. Who does your business's pape rwork and record-keeping for government 
information requests? Is it: 

I. You 34. 1% 18.6% 19.4% 31.0% 
2. An unpaid family member 3.9 3.1 
3. An employee or employees 19.3 32.6 47.2 23.4 
4. An outside firm o r individuals 25.6 27.9 22.2 25.5 
5. (Combinations of peoplelfirms) 8.2 18.6 5.6 9. 1 
6. (Do not keep that kind 

of record) 8.9 2.3 5.6 7.8 
7. (DKIRefuse) 

Total 100.0% 100.0% 100.0% 100.0% 
N 169 99 95 363 
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7a. What is the approximate hourly cost of such a person, including benefits, 
or of the firm hired? (If employee, individual or outside firm in Q#7.) 

I. <$ 1 0 per hour -% -% -% -% 
2.$10 - 19 per hour 23.4 24.0 28.0 24.1 

3. $20 - 29 per hour 9.5 20.0 8.0 10.7 

4. $30 - 49 per hour 10.9 8.0 16.0 11.2 

5. $50 - 99 per hour 12.4 16.0 20.0 13.9 
6. $100 or more per hour 8.8 12.0 8.0 9.1 

7. (OK/Refuse) 35.0 20.0 20.0 13.0 

Total 100.0% 100.0% 100.0% 100.0% 

N 74 56 64 194 
Ave. $45.21 $50.94 $45.59 $46.18 

7b. Are copies of those information requests kept on paper, electronically, 
or both? (If keep government information requests in Q#7.) 

I. Paper 30.9% 17.5% 20.0% 28.3% 
2. Electronically 8.6 5.0 2.9 7.6 

3. Both 59.7 77.5 77.1 63.5 

4. (OK/Refuse) 0.7 0.6 

Total 100.0% 100.0% 100.0% 100.0% 

N 153 95 89 337 

7e. How long do you keep those records before getting rid of them? 

I. 2 years o r more 4.0% -% 3.0% 3.4% 
2.3 - 6 years 27. 1 28.0 31.2 27.6 
3.7 years or more 39.9 47.0 47.6 41.4 
4. Indefinitely 22.5 17.5 15.2 21.2 
5. (Other, depends, 

" periodically toss, etc.) 0.7 2.5 0.9 .: 
ll-

6. (OK/Refuse) 5.8 5.0 3.0 5.4 • ." 

l! 
c 

" 
Total 100.0% 100.0% 100.0% 100.0% • 

'" ." 
N 153 95 89 337 " • 

~ 
c 

7d. If you wanted to retrieve a government information request that was " -II 
two years ago, how accessible, is it? Is it:? (If 2 years or more in Q#7c.) &; 

£ 
I. Immed!ately accessible 38.2% 30.0% 26.5% 36.1% ~ • 2. Stored on-site 41.8 45.0 50.0 43.0 " .~ 

3. Stored off-site 18.5 22.5 23.5 19.5 " '" 
4. (Gone, disposed off) .. 

E 
5. (OK/Refuse) 1.5 2.5 1.4 

V> .. 
" 0 
'p 

Total 100.0% 100.0% 100.0% 100.0% " z 
N 152 95 88 335 "' ;;: 

Z 
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3f. How do you dispose of e lectronic financial records? Do you:? <If "Elec-
tronically" or "Both" in Q # 3b.) 

I. Delete them 17.8% 13 .9% 24.3% 18. 1% 
2. Delete them and empty 

the recycle bin 28.1 30.6 24.3 28.0 
3. D estroy or reformat 

the disk 18.1 16.7 24.3 18.6 
4. (Other) 10.3 13 .9 9.6 
5. (Don't Dispose of) 13.2 8.3 10.8 12.4 
6. (OK/Refuse) 12.5 16.7 16.2 13 .3 

Total 100.0% 100.0% 100.0% 100.0% 
N 157 90 95 342 

4. Who does your business's maintenance paperwork and record-keeping? Is it: 

I. You 44.0% 31.0% 18.6% 40.1% 
2.An unpaid family member 9.3 2.4 7.6 
3. An employee or employees 17. 1 45.2 55.8 23.8 
4.An outside firm or individuals 6.9 7. 1 4.7 6.7 
5. (Combinadons of peoplelfirms) 3.9 7.1 4.7 4.3 
6. (Do not keep that kind 

of record) 17.4 2.4 11.6 15.3 
7. (OK/Refuse) 1.5 4.8 4.6 2.2 

Total 100.0% 100.0% 100.0% 100.0% 
N 186 101 107 394 

4a. What is the approximate hourly cost of such a person, including benefits, 
or of the firm hired? (If employee, individual or outside firm in Q#4.) 

I. <$ 10 per hour -% -% - % 0.8% 
2. $10 - 19 pe r hour 40.9 30.8 41.7 
3. $20 - 29 per hour 31.8 30.8 22.0 
4. $30 - 49 per hour 9. 1 15.4 13.4 
5. $50 - 99 per hour 9.1 7.7 5.5 
6. $1 00 o r more per hour 3.8 5.5 
7. (OK/Refuse) 9. 1 I 1.5 11.0 

Total 100.0% 100.0% 100.0% 100.0% 
N 40 51 66 157 
Ave. $33.05 $22.92 $28.11 $30.29 



8c. 

8d. 

Employee Size of Firm 
1-9 e mp 10- 19 emp 20-249 emp All Firms 

How long after someone stops being a customer or client do you keep 
those records before getting rid of them? 

1.2 years or less 11.8% 12.2% 17.6% 12.4% 
2.3 - 6 years 34.1 36.0 31.7 34.1 
3. 7 years or more 23 .7 25.0 33 .0 24.6 
4. Indefinitely 27.7 22.0 14.7 25.9 
5. (Other, depends. 

periodically toss, etc.) 0.3 2.4 0.5 
6. (OK/Refuse) 2.4 2.4 2.9 2.4 

Total 100.0% 100.0% 100.0% 100.0% 

N 164 96 92 352 

If you wanted to retrieve a customer or client record that was two 
years ago, how accessible is it? Is it:? <If 2 years or more in Q#8c.) 

I . Immediately accessible 
2. Stored on-site 
3. Stored off-site 

4. (Gone, disposed off) 
5. (OK/Refuse) 

Total 
N 

48.6% 
39.6 
10.7 

1.1 

100.0% 

154 

45.9% 
43.2 

10.8 

100.0% 
89 

43.8% 
37.5 

18.8 

100.0% 
85 

47.9% 
39.8 

I 1.5 

0.9 

100.0% 
328 

8e. How do you dispose of customer or client records that are on paper? 
Do you:? (lfllPaper" or "80th" in Q#8b.) 

I. Trash them 28.8% 27.8% 26.7% 28.5% 
2. Burn them 7.2 5.6 10.0 7.3 
3. Shred them 51.9 50.0 56.7 52.1 
4. (Other) 4.5 8.3 4.5 
5. (Oon't dispose of) 5.7 5.6 6.7 5.8 
6. (OK/Refuse) 1.9 2.8 1.8 

Total 100.0% 100.0% 100.0% 100.0% 
N 146 84 80 310 
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1-9 emp 10-19 emp 20-249 emp All Firms 

Sf. How do you dispose of electronic customer or client records? Do you:? 
(If "Electronically" or UBoth" in Q#8b.) 

I. Delete them 22.9% 35.3% 35.5% 25.7% 
2. Delete them and empty 

the recycle bin 26.9 23.5 16.1 25.3 
3. Destroy or reformat 

the disk 10.6 17.6 22.6 12.7 
4. (Other) 9.3 5.9 3.2 8.2 
5. (Don't Dispose of) 17.2 8.8 9.7 15.4 
6. (DKIRefuse) 13.2 8.8 12.9 12.7 

Total 100.0% 100.0% 100.0% 100.0% 
N 124 80 78 282 

8g. Do you secure and limit access to customer or client records? 

I.Yes 89.3% 90.2% 82.9% 88.8% 
2.No 10.1 9.8 14.3 10.4 
3. (DKIRefuse) 0.7 2.9 0.8 

Total 100.0% 100.0% 100.0% 100.0% 
N 164 96 92 352 

Who does your business's tax records? Is it: 

I. You 13.9% 2.4% 2.8% 11.5% 
2.An unpaid family member 2.3 1.8 
3.An employee or employees 5.6 4.8 I 1.1 6.0 
4.An outside firm or individuals 71.6 83.3 83.3 74.0 
5. (Combinations of people/firms) 6.6 9.5 2.8 6.6 
6. (Do not keep that kind 

of record) 
7. (DKIRefuse) 

Total 100.0% 100.0% 100.0% 100.0% 
N 169 99 95 363 

9a. What is the approximate hourly cost of such a person, including benefits, 
or of the firm hired? <If employee, individual or outside firm in Q#9.) 

I. <$10 per hour -% -% -% -% 
2. $10 - 19 per hour 6.8 5.3 6.1 6.6 
3. $20 - 29 per hour 9.0 5.3 7.5 
4. $30 - 49 per hour 11.5 5.3 9.1 10.5 
5. $50 - 99 per hour 14.1 15.8 24.2 15.4 
6. $1 00 or more per hour 18.4 34.2 33.3 22.0 
7. (DK/Refuse) 40.2 34.2 27.3 38.0 

Total 100.0% 100.0% 100.0% 100.0% 
N 129 88 88 305 
Ave. $76.71 $ 103.02 $104.40 $83.69 
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9b. Are your tax records I<ept on paper, electronically, or both? 

I. Paper 19.7% 19.0% 13.5% 19.0% 
2. Electronically 4.6 2.4 2.7 4.2 
3. Both 72.5 78.6 8 1.1 74.0 
4. (DKIRefuse) 3.3 2.7 2.9 

Total 100.0% 100.0% 100.0% 100.0% 

N 169 99 95 363 

9c. How long do you keep those records before getting rid of them? 

I . 2 years or less -% -% -% -% 
2.3 - 6 years 23.2 21.3 10.4 19.4 
3. 7 years or more 39.7 46. 1 59.8 42.3 
4. Indefinitely 34.5 27.9 24.3 32.8 
5. (Other, depends, 

periodically toss, etc.) 2.3 0.3 
6. (DKIRefuse) 5.6 2.3 5.4 5.2 

Total 100.0% 100.0% 100.0% 100.0% 
N 169 99 95 363 

9d. If you wanted to retrieve a tax record that is two years o ld, how 
accessible is it? Is it:? (If kept 2 years or more in Q#9c.) 

I . Immediately accessible 44.1% 42.9% 41.7% 43.7% 
2. Stored on-site 35.5 33.3 25.0 34.3 
3. Stored off-site 18.4 23.8 33.3 20.4 
4. (Gone, disposed off) 
5. (DKIRefuse) 1.9 1.6 

Total 100.0% 100.0% 100.0% 100.0% 
;", 

N 169 99 95 363 .~ 
~ 
." 

ge. How do you dispose of tax records that are on paper? Do you:? (If ~ 
0 

~ 
"Paper" or "Both" in Q#9b.) '" "l! • 
I. Trash them 16.0% 19.5% 14.7% 16.3% i: 

2. Burn them 8.5 7.3 5.9 8.1 ~ • "'-
3. Shred them 44.9 48.8 52.9 46. 1 d: 
4. (Other) 8.5 4.9 2.9 7.6 £ 
5. (Don't dispose of) 16.7 12.2 17.6 16.3 

• 6. (DKIRefuse) 5.3 7.3 5.9 5.6 c .§ 

'" 
Total 100.0% 100.0% 100.0% 100.0% 

';j 
E 

N 156 96 89 341 
~ 
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Employee Size of Firm 
1·9 emp 10·19 emp 20·249 emp All Firms 

9f. How do you dispose of electronic tax records? Do you:? (If "Electroni· 
cally" or "Both" in Q#9b.) 

I. Delete them 21.9% 28. 1% 18.8% 22.2% 
2. Delete them and empty 

the recycle bin 19.3 12.5 18.8 18.5 
3. Destroy or reformat 

the disk 9.0 12.5 25.0 I 1.1 
4. (Other) 7.7 6.3 6.3 7.4 
5. (Don't Dispose of) 15.5 18.8 15.6 15.8 
6. (DK/Refuse) 26.6 21.9 15.6 24.9 

Total 100.0% 100.0% 100.0% 100.0% 
N 128 79 80 287 

10. You indicated that an unpaid family member kept some business records 
for you. If you had to purchase that service, about how much on a dollars 
per hour basis, including benefits, would you have to pay for someone else 
to do it? 

I. <$ 10 per hour -% -% -% 2.2% 
2. $10·19 per hour 41.2 
3. $20 . 29 per hour 14.4 
4. $30 . 49 per hour 15.5 
5. $50 . 99 per hour 6.7 
6. $100 or more per hour 1.1 
7. (DKIRefuse) 18.9 

Total 100.0% 100.0% 100.0% 100.0% 
N 49 6 2 57 
Ave. $24.93 $15.99 $38.50 $24.87 

II. If you could pay someone to take over all the paperwork you must com-
plete, how much, on a dollars per hour basis, would you be willing to pay? 

I. Nothing 16.8% 18.8% 12.7% 16.6% 
2. $1 . 10 per hour 5.3 2.4 2.5 4.8 
3.$10·19 per hour 28.5 22.4 24.1 27.4 
4. $20 . 29 per hour 15.7 22.4 17.7 16.6 
5. $30 . 49 per hour 5.7 5.9 7.6 5.9 
6. $50 . 99 per hour 5.5 8.2 8.9 6.1 
7. $ 100 or more per hour 3.0 2.4 3.8 3.0 
8. (DKIRefuse) 19.5 17.6 22.8 19.6 

Total 100.0% 100.0% 100.0% 100.0% 
N 355 200 202 757 
Ave. $22.39 $21.7 1 $25.27 $22.58 



Employee Size of Firm 
1-9 emp 10-19 emp 20-249 e mp All Firms 

12. What is the most difficult aspect of government papel'Work for your business? 

1. Volume of information 

completed and submitted 21.4% 28.2% 35.9% 23.5% 
2. Maintenance of records you 

ordinarily wouldn't keep 9.1 14.1 15.4 10.3 
3. Clarity of the instructions 

and understanding 
the requirements 30.3 22.4 20.5 28.5 

4. Duplicate requests from 
various agencies or 

governments 11 .5 10.6 10.3 11 .3 
S. Requests (or information 

you don't have or is 

not accessible 7.4 8.2 5.1 7.2 
6. (Other) 4.9 3.5 5.1 4.7 
7. (DKlRefuse) 15.5 12.9 7.7 14.5 

Total 100.0% 100.0% 100.0% 100.0% 
N 355 200 202 757 

13. Do you have one or more computers in your business? 

I .Yes 90.7% 96.5% 96.2% 91.9% 
2. No 9.1 3.5 3.8 8.0 
3. (DK/Refuse) 0.2 0.1 

Total 100.0% 100.0% 100.0% 100.0% 
N 355 200 202 755 

13a. Do you have stand alone pes, a local area network, or both? (If "Yes" 
in Q#13 .) 

I. Stand alone PCs 47.8% 30.5% 18.4% 42.8% .SO 
~ 

2. Local area network 18.3 18.3 23.7 18.9 • ... 
3. Both 31.5 47.6 56.6 35.9 i 

0 

~ 
4. (DK/Refuse) 2.4 3.7 1.3 2.4 '" '1l • 
Total 100.0% 100.0% 100.0% 100.0% 

... 
" 

N 319 193 195 707 ~ 
1:. 

&: 
13b. Does your business use the Internet for business reasons regularly, ;f 

periodically, or aren't you on the Internet? ~ 
c .• 

I. Regularly 55.7% 61 .0% 72.4% 58.0% " OJ 

2. Periodically 33.4 29.3 23 .7 31.9 -;; 
E 

3. No Internet access 10.4 8.5 2.6 9.4 
V> .. c 

4. (DKlRefuse) 0.5 1.2 1.3 0.7 0 
.~ 

Z 

Total 100.0% 100.0% 100.0% 100.0% 
OJ 

u: 
N 319 193 195 707 

z 

.n 
N 
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13c. 

13d. 

Employee Size of Firm 
1-9 e mp 10-19 emp 20-249 e mp All Firms 

How do you reach the Internet? (If "Regularly" in Q#13b.) 

I. Dial-up connection 8.9% 26.5% 21.B% 35.3% 
2. DSL 3B.3 53 .1 36.4 39.B 
3. Cable 16.5 16.3 2 loB 17.2 
4. (Other) 5.0 4.1 14.5 6. 1 
5. (DKIRefuse) 1.2 5.5 0.5 

Total 100.0% 100.0% 100.0% 100.0% 
N 177 liB 139 434 

Do you have a computer in your residence that you use (or business 
purposes? (If "No" in Q#13.) 

I. Yes -% -% -% 33.3% 
2. No 67.7 
3. (DKIRefuse) 

Total 100.0% 100.0% 100.0% 100.0% 
N 35 7 7 49 



Employee Size of Firm 
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Demographics 

Of. Which best describes your position in the business? 

I. Owner/manager 86.2% 82.4% 76.9% 84.9% 
2. Owner but NOT manager 5.5 7.1 6.4 5.8 
3. Manager but NOT owner 8.3 10.6 16.7 9.4 

Total 100.0% 100.0% 100.0% 100.0% 
N 355 200 202 757 

02. Is your primary business activity: (NAles code) 

I.Agriculture, forestry, fishing 2.8% 1.2% 1.2% 2.5% 
2. Construction 8.8 8.5 10.0 8.9 
3. Manufacturing. mining 8.5 9.8 8.8 8.4 
4. Wholesale trade 5.8 4.9 8.8 6.0 
5. Retail trade 20.3 26.8 16.3 20.6 
6. Transportation and 

warehousing 1.1 1.2 1.2 1.1 
7. Information 0.5 1.2 0.5 
8. Finance and insurance 4.6 1.2 2.5 4.0 
9. Real estate and rental leasing 3.9 6. 1 3.8 4.1 
10. Professional/scientifid 

technical services 12.3 13.4 10.0 12.2 
I I. Adm. support/waste 

management services 3.9 2.4 2.5 3.6 
12. Educational services 1.6 1.2 1.4 
13 . Health care and 

social assistance 3.3 4.9 8.8 4.0 
14.Arts, entertainment, 

or recreation 1.4 5.0 1.6 
I 5.Accommodations or 

~ 
food service 2.5 9.8 15.0 4.5 .~ 

16. Other service. inel. repair, • 
"" 

personal care 14.8 7.3 3.8 12.9 l! 
0 

~ 
17. (Other) 3.0 1.2 1.2 2.9 '" ." 
18. (D KlRefuse) 0.8 0.1 ~ 

" -" • 
~ 

Total 100.0% 100.0% 100.0% 100.0% " • "-
N 355 200 202 757 &: 
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03. Over the last two years, have your real volume sales:? 

I. Increased by 30 percent 
or more 10.3% 12.9% 11.5% 10.7% 

2. Increased by 20 to 29 percent B.B I I.B 10.3 9.2 
3. Increased by IOta 19 percent 22.7 20.0 30.B 23 .2 
4. Changed less than 10 percent 

one way or the other 26.0 30.6 26.9 26.6 
S. Decreased by 10 percent 

or more 25 .9 22.4 17.9 24.7 
6. (DKlRefuse) 6.3 2.4 2.6 5.5 

Total 100.0% 100.0% 100.0% 100.0% 
N 355 200 202 757 

04. Is this business operated primarily from the home, including any associated 
structures such as a garage or a barn? 

I. Yes 33.3% 7. 1% 
2. No 65.6 91.B 
3. (DKlRefuse) 1. 1 1.2 

Total 100.0% 100.0% 
N 355 200 

os. How long have you owned or operated this business? 

I. < 6 years 

2. 6-10 years 
3. I 1-20 years 
4. 2 1-30 years 
5.3 1 years+ 
6. (DK/Refuse) 

Total 
N 

25.4% 
20.B 

27.3 
IB.3 

6.6 
1.6 

100.0% 
355 

23.5% 
12.9 
24.7 
23.5 
12.9 
2.4 

100.0% 
200 

5. 1% 27.7% 
94.9 71.3 

1.0 

100.0% 100.0% 
202 757 

15.2% 24.2% 
20.3 20.0 
30.4 27.3 
16.5 IB.7 
16.5 B.2 

1.2 1.6 

100.0% 100.0% 
202 757 
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06. What is your highest level of formal education? 

I. Oid not complete high school 2.4% 2.4% -% 2.1% 
2. High school diplomaiGEO 19.5 17.9 14. 1 18.8 
3. Some college or an 

associa tes degree 26.1 19.0 23. 1 25. 1 
4. Vocational or technical 

school degree 3.3 3.6 1.3 3.1 
5. College diploma 30.3 33.3 42.3 3 1.8 
6. Advanced or professional 

degree 17.3 22.6 19.2 18.0 

7. (OK/Refuse) 1.1 1.2 1.0 

Total 100.0% 100.0% 100.0% 100.0% 

N 355 200 202 757 

07. Please tell me your age. 

I. <25 0.6% -% -% 0.4% 
2.25-34 8.0 6.0 7.5 7.8 
3. 35-44 19.8 21.4 23.8 20.4 

4.45-54 34.1 31.0 32.5 33.6 
5.55-64 26.6 29.8 25.0 26.8 
6.65+ 8.6 9.5 8.8 8.8 

7. (OK/Refuse) 2.2 2.4 2.5 2.3 

Total 100.0% 100.0% 100.0% 100.0% 
N 355 200 202 757 

08. What is the zip code of your business? 

I. East (zips 0 I 0-2 19) 13.9% 16.3% 20.5% 14.8% 
2. South (zips 220-427) 23.8 20.9 17.9 22.9 

l!' 
3. Mid-West (zips 430-567, .~ 

600-658) 22.1 18.6 20.5 21.6 • -" 
i 4. Central (zips 570-599, 0 

" 660-898) 22.7 26.7 26.9 23.6 • 
'" -., 

5. West (zips 900-999) 15.5 16.3 12.8 15.3 B 
6. (OK/Refuse) 1.9 1.2 1.3 1.7 -<' 0 

~ 

Total 100.0% 100.0% 100.0% 100.0% 
l:. 
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N 355 200 202 757 ;,<! 
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09. Population Density 

I. Highly Urban 8.6% 
2. Urban 20.7 
3. Fringe Urban 18.4 
4. Small Cities and Towns 22.9 
5. Rural 23.5 
6. No Data 5.8 

Total 100.0% 
N 355 

01 0. Sex 

Male 80.8% 
Female 19.2 

Total 100.0% 
N 355 

Table Notes 
I .AlI percentages appearing are based on 

weighted data. 
2.A11 "Ns" appearing are based on unweight. 

ed data. 
3. Data are not presented where there are 

fewer than 50 unweighted cases. 
4. ( )s around an answer indicate a volun

teered response. 

Employee Size of Firn1 
10-19 emp 20-249 emp All Firms 

15.5% 14. 1% 9.9% 
17.9 15.4 19.9 
20.2 23.0 19.0 
15.5 20.5 2 1.9 
23.8 20.5 23.3 

7.1 6.4 6.0 

100.0% 100.0% 100.0% 
200 202 757 

83.5% 88.6% 8 1.9% 
16.5 11 .4 18.1 

100.0% 100.0% 100.0% 
200 202 757 

WARNING - When reviewing the 
table, care should be taken to distinguish 
between the percentage of the population 
and the percentage of those asked a partic
ular question. Not every respondent was 
asked every question. All percentages 
appearing on the table use the number asked 
the question as the denominator. 



Data Collection Methods 

The data for this survey report were col
lected for the NFIB Research Foundation 
by the executive interviewing group of The 
Gallup Organization. The interviews for this 
edition of the Poll were cOlJducted between 

August 7 - September 6, 2003 from a sam
ple of small employers. "Small employer" 
was defined for purposes of this survey as a 
business owner employing no fewer than 
one individual in addition to the owner(s) 
and no more than 249. 

The sampLing frame used for the survey 
was drawn at the Foundation's direction from 
the mes of the Dun & Bradstreet Corpora
tion, an imperfect file but the best currently 
avai lable for public use. A random stratified 
sample design was employed to compensate 

for the highly skewed distribution of small
business owners by employee size of firm 
(Table AI). Almost 60 percent of employers 
in the United States employ just one to fOllr 
people meaning that a random sample would 
yield comparatively few larger small employ
ers to interview. Since size within the small
business population is often an important dif
ferentiating variable, it is important that an 
adequate number of interviews be conduct
ed among those employing more than I a 
people. The interview quotas established to 
achieve these added interviews from larger, 
small-business owners were arbitrary but ade
quate to allow independent examination of 
the 10-19 and 20-249 employee size classes 
as well as the 1-9 employee size group. 

Table AI 

Sample Composition Under Varying Scenarios 

Expected from 
Random Sample* Obtained from Stratified Random Sample 

Employee Percent Percent Percent 
Size of Interviews Distri~ Interview Distri· Completed Distri· 

Firm Expected bution Quotas bution Interviews bution 

1-9 593 79 350 47 355 47 
10-19 82 II 200 27 200 27 
20-249 75 10 200 27 202 27 

All Firms 750 100 750 101 757 101 

*Somple universe developed (rom speciol runs supplied to the NFI8 Reseorch Foundotion by the Bureau o( the Census (1997 doto). 
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The N FIB Research Foundation is a small-busi

ness-oriented research and information organization 

affiliated with the National Federation of Indepen

dent Business. the nation's largest small and inde

pendent business advocacy organization. Located in 

Washington, DC. the Foundation's primary purpose 

is to explore the policy related problems smaIl-busi

ness owners encounter. Its periodic reports include 

Small Business Economic Trends, Small Business Problems 

and Priorities. and now the National Smoll Business Poll. 

The Foundation also publishes ad hoc reports on 

issues of concem to small-business owners. Includ

ed are analyses of selected proposed regulations using 

its Regulatory Impact Model (RIM). The Foundation's 

functions were recently transferred from the NFIB 

Education Foundation. 



1201 "F" Street NW 

Suite 200 
Washington, DC 20004 

nfib.com 



July 2, 2010 

Document Control Office 
Office of Pollution Prevention and Toxics (OPPT) 
Envimnmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460-0001 

Re: Lead; Renovation, Repair, and Painting Program for Public and Commercial 
Buildings [Docket ID: EPA-HQ-OPPT-2010-0173] 

These comments are submitted for the record to the Environmental Protection Agency (EPA) on 
behalf of the National Federation of Independent Business (NFlB) and the NFffi Small Business 
Legal Center in response to the Advanced Notice of Proposed Rulemaking (ANPRM) on Lead; 
Renovation, Repair, and Painting Program (RRP) for Public and Commercial Buildings 
published in the May 6, 2010 edition of the Federal Register. 

NFffi is the nation's leading small business advocacy association, representing members in 
Washington, D.C. and all 50 state capita ls. Founded in 1943 as a nonprofit, nonpartisan 
organization, NFffi 's mission is to promote and protect the right of its members to own, 
operate, and grow their businesses. NFffi represents about 350,000 independent business 
owners who are located thmughout the United States, including thousands of members in the 
constlUction and specialty trades affected by this notice. The NFffi Small Business Legal 
Center is a nonprofit, public interest law fum established to provide legal resources and be the 
voice for small businesses in the nation' s COUltS through representation on issues of public 
interest affecting small businesses. 

The EPA is beginning the process of regulating the renovation, repair, and painting activities 
of public and commercial buildings under the Toxic Substances Control Act. TillS process is 
aimed at developing lead-safe work practices and other requirements for renovations on the 
exteriors of public and commercial buildings and to deternline whether lead-based paint 
hazards are created by interior renovation, repair, and painting projects in public and 
commercial buildings . 

NFffi's chief concern is the economic impact of the IUle on small business owners. We be lieve 
the EPA should take advantage of the considerable time it has between now and the f1l1a~lUle 
stage to develop standards that achieve its desired goal of protecting people from exposure to 
lead whi le at the same time impacting small businesses as little as possible. 
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In the ANPRM, the EPA wrote: "In many respects, EPA's approach to detennining whether 
and how to regulate ... will be similar to the approach taken towards renovation activities in 
and on target housing and chi ld-occupied housing." Because that approach, and the 
implementation of it, caused significant hardship on the regulated community, much of oW' 
discussion wil l stem from the feedback NFIB received from its members from that April 2008 
fmal rule . We hope the EPA can utilize that feedback to improve the fOithcoming rule. 

Lack of Communication with the Regulated Community 

The most troublesome problem we heard from our members regarding the 2008 rule was lack 
of communication from the EPA to the regulated community. Many of ow' members contacted 
us in the weeks before the compliance date of Apri l 22, 20 I 0, to let us know they had just 
heard about the rule and needed help to meet the requirements on time. In discussions, it 
seemed that many heard about the rule through word-of-mouth from vendors and other 
contractors. While the EPA has a fairly robust RRP website - that included a training fmder 
and other valuab le infOlTI1ation - very few of our members knew about it until late in the 
process. The result was the following: 

Classes : Many of our members were forced to scramble to get training classes for employees 
on time. We were told on several occasions that the only trainers within several-hours drive 
were fully booked through the compliance deadline. Had more businesses known about the 
rule earlier, they could have found classes in a reasonable timeframe. Furthennore, better 
communication would have help~d th~ EPA appropriately gauge the nwnber ofrrainers they 
needed, what areas needed additional trainers, and prevented the huge demand on trainers 
right before the deadline. 

NFIB is deeply concerned that the EPA's lack of communication created a situation where 
contractors seeking training were price gouged. One member in pat1icular - who found out 
about the rule from his neighbor in early April - told us that all of the low cost classes that he 
could possibly attend were full . The cost of those classes was $99. One trainer, a few hours 
away, had available slots but the cost of the class was $325. 

For the EPA to create a situation where small businesses could be taken advantage of is 
disappointing. Research has shown that regulation already impacts small businesses at a 
proportionally greater rate than larger finns . t Small businesses cannot afford to pay upwards 
of $200 more per class, per etnp loyee because they were not aware of a regulation affecting 
the very core of their business. 

Certification: Many members suddenly found their livelihood jeopardized just weeks before 
the compliance date. They discovered that as of April 22, their finn would need to be certi fied 
by the EPA in lead-safe practices. However, the EPA's rule states that it has 90 days to 
complete its review of the application. Therefore, many fmns were concemed that they would 
have to refuse or turn down work once the compliarce date anived if they had not received 
their certification. 

I I Crain, W. Mark, T he Impact of Regulatory Costs on Small Firms, 2005, 
http://www.sba.gov/advo/researchlrs264.pd [ 
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While we were pleased to see the EPA announce - after the compliance date - that it would 
not enforce penalties on fim1s that had filed their application and had their employees trained, 
this did nothing to alleviate the concerns of small businesses in the days leading up to 
deadline. It is vety likely that many finns tumed down work to avoid breaking the law. It is a 
shame and unacceptable that small businesses were forced into a position to cease work, 
pariicularly in an economic climate that has been patticularly devastating to the conslruction 
and renovation induslIY. 

One member that had applied for certification and was making evelY effort possible to get his 
employees trained within days after the deadline told us: "I 've been in th is business for 35 
years and never broken the law or skiIted any requirement. But I have no choice but to do so 
now because I'm not going to let my family and employees down. If we shut down, even for a 
few weeks, the business wi ll have to close." 

EPA's Inability to Enforce Crea tes a Double-Edged Sword for Small Businesses 

Our member's stOlY about the possibili ty of performing illegal work highlights a patticular 
problem with the IUle; the EPA lacks the ability to adequately enforce it. 

The EPA has too few inspectors and resources to ensure that jobs are being perfonned by 
celtified firms and trained workers. Instead, the EPA has said that it wiII rely on the customers 
of conslIuction and renovation services to "tum in" non-compliant contractors. The EPA has 
launched a public awareness campaign aimed at driving up demand for lead-safe services, 
with the notion that customers wil l not hire fi lms that are not certified. 

Creating such a demand is unlikely, particularly when customers get bids that are hundreds of 
do llars, ifnot thousands, less from ullceltified contractors. When someone offers to do the 
same job at a significant savings, the incentive for the customer to demand lead-safe work is 
removed. 

Even worse, the small businesses that comply with the expensive IUle wi ll be priced out of the 
marketplace. So, under the cunent situation, not only is it more expensive for them to do the 
work, they are also less likely to get work. For a small business operating 011 a thin profit 
margin, if any, this rule is devastating. 

Suggestions for the Public and Commercial Buildings Rule 

Given the problems with the April 2008 rule and its large effect on small businesses, NFIB 
suggests the EPA consider the following as it moves forward with the Public and Commercial 
Buildings Rule: 

The EPA should keep celtification and training requirements the same as the April 2008 rule. 
NFIB proposes that the celtification and training requirements for the previous IUle be the 
same for tlus upcoming proposal. Therefore, if a fim1 is celtified for one rule, it is ceriified for 
both - without the addi tional costs that would be required for a separate certification. The 

3 
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same would also be true of training for workers. There may be some slight deviation from lead 
abatement procedures for housing as opposed to public and commercial buildings. However, 
we believe tbe EPA can achieve its purpose without adding to tbe already substantial costs 
imposed on small business owners. 

The EPA should describe in the fOt1hcoming NPRM its communication plan. As noted earlier, 
the great failure of the previous rule was its faulty cOlrullunication plan. Many small 
businesses did not know about the rule until very close to the compliance deadline, and 
undoubtedly many may not know about it now. Small businesses do not have compliance staff 
like large businesses. The burden of compliance falls on the small business owner, who also 
has responsibilities ranging from ordering inventotyand hiring employees, to taking out the 
trash at the end of the day. Asking a small business owner to tbumb tlu·ough the Federal 
Register evelyday is not a fair expectation. The EPA simply must do more this time around. 

Once the rule is promulgated, NFIB recommends that tbe EP A mail all fillns that have 
completed certification a one-page fact sheet explaining bow the rule will affect them, and 
provide informatiori as to how they can find out more. In addition, the EPA sbould utilize the 
free advertising the EPA plans to use on television and radio to promote lead safety to 
consumers via the Ad Council. Dedicate some of this communications channel to specifically 
target the construction and renovation indusoy. Lastly, when issuing its Notice of Proposed 
Rulemaking (NPRM), the EPA should solicit input from the regulated community on what 
other communications channels will be effective. 

The EPA should not rely solely, or even largely, on eleco·onic means to conununicate about 
the rule. Many lura I areas still lack fast - or even reliable - Internet access. 

The EPA should explore evelY possibility to enforce penalties on firms that are willingly non
compliant. Unfortunately, there is very little NFIB can offer the EPA regarding what the 
agency can do about its lack of ability to enforce the rule. The EPA entered into a legal 
agreement to promulgate these two rules knowing that it had no way to sufficiently enforce 
either one. Tbe losers are the small businesses that, at great cost, have complied with the rule 
only to be outbid on projects by non·compliant companies. For these entrepreneurs, they can 
only hope that the agency can come up with a sufficient enforcement mechanism to prevent 
uncertified fnms from perfonrung construction and renovation projects. 

Conclusion 

NFIB is concerned about the economic impact this rule will have on small businesses. The 
precursor to this rule, published in 2008, required small businesses to pay for expensive 
certification and o·aining. Even worse, the EPA's inability to adequately enforce the rule has 
decreased the likelihood that a compliant small business can compete for work. 

Beyond the economic impact, the EPA failed to adequately conullunicate the rule and its 
requirements to the regulated community, and small businesses in particular. 

4 
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Moving fOlward, the EPA should help keep compliance costs down by allowing the 
celtification and training for the housing lUle to be sufficient for this IUle. In addition, NFIB 
encourages the EPA to publish in the fOlthcoming NPRM a robust communications plan, and 
seek feedback from the regulated community. 

Because ofthe great burden that the previous IUle had on small businesses, we strongly 
encoW'age the EPA to make a concerted effOlt to help small businesses with this IUle. Thank 
you for yoW' tinle aod consideration. Should you require fulther infonnation, please contact 
Daniel Bosch at 202-31 4-2052. 

Sincerely, 

Susan Eckerly 
Senior Vice President 
Public Policy 

5 
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Chainnan Darrell [ssa 

January 11 , 20 ll 

House Committee on Oversight and Government Reform 
B350A Rayburn House Office Building 
Washington, DC 20515 
FAX: (202) 225-3974 

Dear Chairman Issa: 

Congratulations on your re-election and your chainnanship of the Oversight and Government 
Reform Committee and thank you for your leadership on identifYing federal regulations that are 
inefficient, outdated, ineffective, or harnuul to our economy. 

Our association represents the small, lUral communications providers across the country that 
provide broadband and other telecom services that Americans in sparsely populated, hard-to-reach 
areas need in order to have the same advantages as their urban neighbors. These lUral providers 
serve areas that the biggest providers do not setve and they must use their resources vety efficiently 
in order to grow and offer the most advanced service. 

I have heard from a number of our members about the many challenges they face in obtaining 
rights-of-way (ROW) pennits from a web of various local, state, tribal, and federal agencies in their 
efforts to deploy broadband. Communications providers of all sizes experience the same problems 
when ttying to build the infrastmcture to provide faster and better service to customers. 

Gaining rights-of-way access can be a cumbersome, lengthy, and costly process that delays private 
sector investment in broadband infrasttucture. The National Broadband Plan addressed some of 
these concerns and recommended that the FCC establish a joint task force made up of local, state, 
and tribal governments to establish guidelines for rates, tetms, and conditions for access to public 
rights-of-way. 

In many states federal agencies are responsible for the rights-of-way pennits on federa l lands and 
are often slow to respond to rights-of-way requests. Agencies such as the Forest Setvice, the 
Bw-eau of Reclamation, the Bureau of Land Management, the National Park Service, the Bw-eau of 
Indian Affairs, the Federal Aviation Administt'ation are often involved in the process. Your 
committee's oversight of the FCC's effOlts, with input from these agencies and small and large 
communications providers, could go a long way toward a more complete, efficient, and thorough 
solution to tlus widespread problem. 

America will not achieve its goal of being a world leader in lugh-speed broadband and wireless 
availability to all citizens if federal agencies cannot work with providers toward building the 
necessalY infrastmcture. 

NATIONAL TEl ECOMMUNICA lIONS COOPERATIVE ASSOClA TION 
4121 Wi lson Boulevard · Tenth Floor · Arlington, Virginia 22203 
Phonen 03 .35 1.2000 . Faxl703 .35 1.2001 . www.ntca.org 
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Thank you for your attention to this impOitant matter. Please contact me if! can provide more 
insight into this or any other issue that your committee is working on. 

Sincerely, 

-_\t-o~""'~~ 
Tom Wacker 
Vice President of Govemment Affairs 
National Telecommunications Cooperative Association 

NATIONAL TELECOMMUNICATIONS COOPERATIVE ASSOCIATION 
4 12 1 Wilson Boulevard · Tenth Floor · Arl ington, Virginia 22203 
Phonel703.351.2000 · Faxl703.35 1.2001 . www.ntca.org 



Pebble Project and Section 404(c) of the Clean Water Act 
January 2011 

The Pebble Project located in Southwest Alaska, is investigating one of the largest 
deposits of copper, gold, molybdenum and silver in the world. The Pebble Partnership (Anglo 
American, PLC, and Northern Dynasty Mines) is exploring this mineral deposit on State of 
Alaska lands that are available for mining. Qlttp:llwww.pebblepartnership.com/home) 

The project is in the pre-pennitting stage. Hundreds of extensive environmental studies 
are informing the configuration of possible mining activities and mining methods. To date, 
nearly $500 miLlion has been invested by the paltners in activities that include research, studies 
and field work in order to best understand the fish, wi ldlife, geology and other resources in the 
area. The studies will facilitate configuring the mine so that the standards for 67 types of state 
and federal pennits that are needed can be met or exceeded. The project may be ready for 
permitting in late 201l. 

If pennits are appLied for and granted, capital costs to build out the mine will be several 
billion dollars. About 2000 jobs are projected for mine constlUction that will likely last three or 

more years. Another 1000 ongoing skilled mining jobs (averaging $75,000 per year each) will 
be provided over the Life of the mine. These jobs will be available for Native Alaskans and 
others living in lUral areas where the traditional econOlnic outlook is bleak and unemployment 
rates are very high. 

However, in May 20 10 some opponents of mining in the area of the Pebble Project 
requested that the EPA preemptively prohibit, under Section 404(c) of the Clean Water Act, 
deposit of fill material related to "metallic sulfide mining" for a "potential Pebble mine" into 
wetlands in two drainages totaLing 20,000 square miles near the mine site area. (See attached 
petition, Geoffrey Y. Parker.) 

This petition and consideration of it is without precedent and inconsistent with traditional 
use of Clean Water Act section 404 authority by the EPA. (See attached legal memo, Reeves 
Amodio.) The request for 404(c) action by EPA comes before mining permit sublnittal by Pebble 
and before NEP A review. It does not consider any of the results of relevant baseline 
environmental work that the company has compiled at considerable expense over roughly six 
years, work that has been done to plan a mine compatible with the sUlTounding fish , wildlife, and 
habitat. 

Moreover, if EPA undertakes the review, it undercuts the ability of The Pebble 
Partnership to get full and fair consideration of the pemlits and mine plan that it believes will 
comply with all state and federal environmental laws. A prospective 404(c) review would not 
only be costly and time consuming for EPA, it could prejudice futW'e Pebble permitting 
decisions by EP A and cou ld stifle more investment in and attendant jobs related to this project 



and other mining projects. In addition, preemptive use 404(c) would become the weapon of 
choice to stop large projects that are quite needed now for pl1vate sector job creation. 

EPA's logical and justified course should be to reject the petition outr'ight as it lacks any 
meaningful substantive basis on its face. Instead of doing thi s, within a few weeks of receiving 
the petition, Administrator Jackson and others at EPA traveled to the epicenter of Pebble 

opposition and held meetings about the project thereby receiving a somewhat skewed view of 
"community opposition." The Administr'ator did meet with the company officials briefly in 
Anchorage during that visit, but the pending petition was not known by the company at that time. 
There are many people in the rural part of Alaska where the mine would be located who want the 
pennitting process for Pebble to proceed. 

Alaska ' s govemor, Sean Parnell, wrote in str'ong opposi tion to the preemptive 404(c) 
review by EPA, noting that the lands on which Pebble would be located are State of Alaska lands 
that were selected for mining development and have been designated for mineral activities under 
the borough land plans for years. (See attached letter from Governor Parnell). The governor 
directly asked for the Administrator to decline the petition. 

Interestingly, the Pebble Partnership has made many unique commitments to protect the 
mine site while exploring and to not go forward if the mine cannot be constructed in a manner 
that meets envirolUnental laws. The parhler,hip took the unprecedented step of undertaking a 
significant stakeholder engagement program conducted by the Keystone Center. Their corporate 
philosophy is that the company wi ll respect and coexist with healthy fish , wi ldlife and other 
natural resources in Southwest Alaska and rely on the best science to plan and operate the mine. 

For the nation, the mine would be a reliable source of US-derived copper, a strategic 
mineral that is vital to the US economy and touches daily life of everyone. Indeed, the green 
economy including wind turbines, electric vehicles, hybrid vehicles, electrical tr'ansmission, solar 
power generation, and computer technologies depend on supplies of copper. Pebble will also 
produce molybdenum an irnpOltant metal used to make steel for rifle balTels, bicycles, ski 
equipment, light bulbs, food handling equipment, chemical processing equipment, machines, gas 
turbines, automotive palts and even ski wax. 

The partnership simply wishes to have "due process" and fair treatment in the pennitting 
system as there is substantial tinle, energy, funding and effOlt that has gone into planning and 
designing this modem, world-class mine. Preemptive 404(c) review is extra-procedural and 
hence an unfair undertaking that would compromise full and fair review of the pennit and plan 
that may be submitted by the partnership. It should be rejected by the EP A. 

Contne!: Duane Gibson. M:uk Lindsay. Bernie Robinson. Dennis Herrel (202-289-988 I ) or h ck ViclOry (202.360.5464). 



Phone: (907) 222-<859 
Fox: (907) 277-2242 

May?,2010 

THE LAW OFF1CE OF 

GEOFFREYY. PARKER 

634 K Street 
Anchorage, Alaska 99501 

Dennis J. McLerran, Regional Administrator 
U.S. Environmental Protection Agency, Region 10 
Regional Administrator's Office, RA-140 
1200 Sixth Avenue, Suite 900 
Seattle, WA 98101 

£·mall: gparker@a laska.nel 

Re: Secondary effects on subsistence and recreational use from a potential Pebble mine. 

Dear Mr. McLerran: 

I and my co-counsel represent several federally-recognized Tribes that, in accompanying 
correspondence, have requested EPA to initiate a public process, under Section 404( c) of the 
Clean Water Act, to identify and designate waters and wetlands in the Kvichak and Nushagak 
river drainages of Southwest Alaska where discharge of dredge and fill material associated with 
metallic sulfide mining, such as a potential Pebble mine, could be prohibited or restricted. 

Much of the discussion of a potential Pebble mine focuses, understandably, on risks to 
commercial salmon fisheries. This letter focuses on risks to subsistence and recreation (chiefl y 
sport fishing), in order to draw a distinction. 

A distinction is this. With respect to commercial fishing, significant damage or loss may 
depend, for the most part, on events such as acid mine drainage, seepage from or failure of 
tailings facilities, other pollution, genetic loss, etc.; and at least some of these events are likely to 
occur if for no other reason than that containment must be forever. Such events would be 
secondary effects to discharges of dredge and fill into waters and wetlands. With respect to 
SUbsistence and sport fishing, significant damage or loss may occur not only by such means, but 
also by other secondary effects such as increased competition due to increased use, population, 
access, crowding, etc. Sport hunting is likely to suffer similarly. Thus, while discharges under 
Section 404 for a Pebble mine (or similar metallic sulfide mine) inevitably will have direct and 
cumulative effects where the discharges occur, this letter focuses on impacts that are likely to 
result, secondarily and in combination with other impacts (of increased use, access, etc.), in 
significant loss or damage to subsistence and recreational use offish and wildlife. 

I. Summary of the 404(c) Regulations and the 404(b)(1) Guidelines. 

The 404( c) regulations define an "unacceptable adverse effect" as 

impact on an aquatic or wetland ecosystem which is likely to result in . . . 
significant loss of or damage to fisheries .. . , or wildlife habitat or recreation 
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areas. In evaluating the unacceptability of such impacts, consideration should be 
given to the relevant portions of the section 404(b)(I) guidelines (40 CFR part 
230).' 

Page 2 

The purposes of the Guidelines are "to restore and maintain the chemical, physical, and 
biological integrity of waters of the United States through the control of discharges of dredged or 
fill material,,,2 and to implement Congressional policies expressed in the Clean Water Act. 3 

Accordingly, tbe Guidelines establish a rebuttable presumption against allowing any discharge: 

Fundamental to these Guidelines is the precept that dredged or fill material should 
nol be discharged into the aquatic ecosystem, unless it can be demonstrated that 
such a discharge will not have an unacceptable adverse impact either individually 
or in combination witb known and/or probable impacts of other activities 
affecting the ecosystems of concern. 4 

Thus, the Guidelines prohibit a discbarge whenever it results, "either individually or in 
combination" with other known or probable impacts, in an unacceptable adverse impact. The 
Guidelines further declare: 

From a national perspective, the degradation or destruction of special aquatic 
sites, such as filling operations in wetlands, is considered to be among the most 
severe environmental impacts covered by these Guidelines. The guiding principle 
should be that degradation or destruction of special sites [such as wetlands 1 may 
represent an irreversible loss of valuable aquatic resources.s 

The 404(b)(1) Guidelines address direct, cumulative and secondary effects.6 

Cumulative effects are the changes in an aquatic ecosystem that are attributable to the 
collective effect of a number of individual discharges of dredged or fill materia!.7 
Secondary effects are effects on an aquatic ecosystem that are associated with a discharge 
of dredged or ftIl materials, but do not result from the actual placement of the dredged or 
fill material.8 Information about secondary effects must be considered prior to a final 
decision under Section 404.9 Secondary effects may present issues of greater 

, 40 CFR 231.2(e) (italics added). The 404(b)(I) Guidelines (40 CFR Part 230) are promulgated 
by the EPA in conjunction with the Secretary of the Army acting through the Chief of Engineers 
under Section 404(b)(1) of the Clean Water Act. 40 CFR 230.2. 
240 CFR 230.I(a) (italics added). 
3 40 CFR 230. I (b). 
4 40 CPR 230. I (c) (italics added). 
, 40 CFR 230.1 (d) (italics added). Wetlands are a "special aquatic site." 40 CFR Part 230, 
subprut E. 
6 40 CFR 230.11. 
740 CFR 230.11 (g)(l). 
8 40 CFR 230.11 (h)(1). 
91d. 
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significance than direct effects. 10 The Guidelines address effects on human uses of 
resources. II In practice, this includes secondary effects on such uses.12 

II. Overview of the Economic Uses of Fish and Wildlife in the Bristol Bay Area. 

Page 3 

The most recent study of economic values associated with salmon of the Bristol Bay 
drainages is : John Duffield l3 et aI., Economics of Wild Salmon Watersheds: Bristol Bay, Alaska 
(2007) (see Appendix, Tribes' letter requesting a 404(c) process). 14 According to Duffield, the 
economy of the Bristol Bay region depends on three main types of activities - publicly funded 
services (government plus non-profits), activities associated with the commercial exploitation of 
the natural resources of the region (commercial fishing and recreation), and subsistence. 15 

With respect to commercial salmon fishing, Duffield estimates that commercial salmon 
caught in Bristol Bay in 2005 had a wholesale value of $226 million in the regional economy. 16 

With respect to subsistence, Duffield estimates that subsistence harvest of fish and game, 
by approximately 7600 people residing in the Bristol Bay drainages, accounts for 204 million 
pounds of subsistence harvest per year for an average of315 pounds per person annually,17 and 
that this results in an estimated net economic value annually of between $78 and $143 million.18 

With respect recreation, Duffield estimates that in 2005 the fish and wildlife in these 
drainages accounted for nearly 51,000 recreational trips, 19 which generated $91 million in 
expenditures within Alaska.2o With respect to sport fishing trips, Alaska residents account for 

10
40 CFR 23004l(b) ("minor loss of wetland acreage may result in major losses through 

secondary impacts"). 
II 40 CFR Part 23 0, Subpart F. 
12 An example of a previous EPA action under 404(c) that addresses secondary effects on human 
use of resources is the Recommended· Determination of [EPA Region IV] Pursuant to Section 
404(c) of the Clean Water Act Concerning the Yazoo Backwater Area Pumps Project (June 23, 
2008). 
13 Dr. Duffield, PhD, is a professor of natural resource economics at the University of Montana 
and is a co-author oflbe treatise: Ward, Kevin M. and John W. Duffield, 1992, Natural Resource 
Damages: Law and Economics, New York, John Wiley & Sons. 
14 Page citations herein are to the full study listed in the Appendix to the Tribes' letter to EPA re 
404(c). A shorter version of the study was published in USDA Forest Service Proceedings 
RMRS-P-49 (2007). 
15 Duffield et aI., at 93. 
16 Duffield et aI., at 16. The "economic value" of commercial salmon fishing in Bristol Bay can 
be estimated by various values, such as ex-vessel value, expenditure value, wholesale value, net 
profit, etc., in various geographical contexts, such as a local, regional, or national economy. See 
Duffield generally. 
17 Duffield et aI., at 84 - 85. 
18 Duffield et aI., at 107 - 108. 
19 . 

Duffield et aI., at 16, 99. 
20Id. 
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approximately 65 percent of the trips to the area, and nonresidents 35 percent?1 Total angler 
effort is on the order of 100,000 angler days per year.22 When sport fishing was the sole or 
primary zrurpose of these trips, the sport fishing accounted for $61 million in expenditures within 
Alaska, of which $48 million were expenditures by the one-third of sport fishers who are non
residents of Alaska 24 With respect.to sport hunting and wildlife viewing/tourism, they 
accounted for $13 million and $17 million respectively, in expenditures within Alaska.25 

With respect to employment, the following table from Duffield, et al. reflects the 
distribution of full-time-equivalent jobs. 

Total Full Time Equivalent (FTE) Employment in Alaska 
De endent on Bristol Ba Wild Salmon Ecos stems, 200526 

Tolal 
Sector Alaska Residenls Nonresidents FTE 'obs 

Local Non-local Total 
residents residents Alaska 

Commercial fishing 689 667 1,357 1,172 2,529 
Commercial processing 465 449 914 796 1,710 
Sport fishing 288 435 723 123 846 
Sport hunting 60 105 165 2 167 
Wildlife viewing / tourism 82 139 222 17 239 
Subsistence 14 34 49 0 49 
Total FTE . obs 1598 1829 3,430 2,110 5,540 

IIl_ Secondary Effects on Subsistence and Recreational Usc of Fish and Wildlife. 

A Pebble mine, and associated development and access, are likely to increase competition 
for subsistence and recreational use of fish and game in the Bristol Bay drainages. At various 
times, the Pebble Limited Partnership (PLP) has asserted that a Pebble mine will require several 
thousand workers to build it, and a thousand workers to operate it, though PLP's estimates of the 
number of workers fluctuate. This increased activity inevitably will bring additional residents to 
the area in other roles, also. Even if stipulations on mining-related permits, such as wetland 
permits under Section 404, could protect fish and wildlife habitat outside of the sites at which 
dredge and fill material would be discharged, significant increases in demand for fish and game 
resources, in access demands, and in secondary development are likely to increase competition 
for fish and game_ 

21 Duffield et aI., at 15. 
22 Duffield, et aI., at 17. 
23 Duffield et aI., at 15-16,101. 
24 [d. 
25 Duffield et al., at 16. 
26 Duffield et al., at 17. Hunting is included because wild salmon returning from the sea perform 
an "ecosystem service" of nutrient recycling to support habitat functions. See id. at 24-26. In 
Alaska, marine nitrogen accounts for as much as 90 percent of the nitrogen in brown bears. See 
Robert J. Naiman et al., Riparia: Ecology, Conservation, and Management of Streamside 
Communities, 184-185 (2005). 
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For purposes of Section 404(c) and the 404(b)(1) Guidelines, EPA may consider the 
quality of subsistence and recreational use and socio-economic impacts resulting from changes in 
subsistence and recreational use patterns.27 

A. Subsistence and Environmental Justice. 

In the Bristol Bay drainages, the share of the population that is Alaska Native is relatively 
high at 70 percent, compared to Alaska as a whole, with 16 percent.28 Accordingly, subsistence 
is a major concern to the Tribes, and so, the Appendix to the Tribes's letter to EPA on 404(c) 
provides internet links to maps (used by the Bureau of Land Management) which identify 
subsistence ,use areas for the villages and communities in the area that use the K vichak and 
Nushagak drainages for subsistence. The demographic aspects raise issues of environmental 
justice under'Executive Order 12898. It requires that each Federal agency shall make achieving 
envirorunental justice part of its mission by identifying and addressing disproportionately high 
and adverse human health and environmental effects of its programs, policies, and activities on 
low-income and minority popUlations. 

Most of the central provisions of State and federal subsistence laws were drafted nearly 
thirty years ago. Both provide two "tiers" of a subsistence preference (16 U.S.C. § 3114; AS 
16.05.258), but they differ with respect to who can participate. Federal law limits subsistence on 
federal lands to rural Alaska residents. State law allows all Alaskans to qualify, preliminarily, 
for subsistence on non-federallands?9 Under both schemes, when the total harvest by 
subSistence and other users of a fish or game stock exceeds sustained yield, the Tier I preference 
restricts or eliminates non-subsistence users. When the subsistence harvest alone exceeds 
sustained yield, the Tier II preference is triggered and subsistence is restricted by statutory 
criteria that allocate subsistence opportunities. On federal lands, 16 U.S.C. § 3114 allocates 
subsistence oppoltunities by three criteria: (1) customruy and direct dependence on the 
popUlations as the mainstay of livelihood; (2) local residency; and (3) availability of alternative 
resources. The State, however, must avoid local residency criteria as being unconstitutional 
under the Alaska Constitution. These distinctions in who can hunt and fish in particular 
situations have divided Alaskans and are known colloquially as the "subsistence dilemma.,,3o 

27 See e.g., USEPA, Recommended Determination pursuant to Section 404(c) Concerning the 
Yazoo Backwater Area Pumps Project, supra (portions address potential changes in quality of, 
and economic benefits derived from, fishing and hunting in the Yazoo Backwater Area). 
28 Duffield et al., at II. 
29 McDowell v. State, 785 P .2d 1 (Ak. \989) (Alaska constitution bars State from limiting 
subsistence to rural residents). 
30 A Pebble mine may increase pressure (which already exists) to revise federal subsistence law 
to be protect only Alaska Native people, and to apply it more broadly than only on federal land 
(i. e., to Native corporation lands also). Congress probably could adopt a "Native only" 
subsistence provision under the Indian Powers clauses of the US Constitution, but the Alaska 
legislature cannot under the Alaska Constitution. Doing so would drive state and federal 
governments further apart on subsistence law, and would be very divisive among state residents. 
A proposed Pebble mine is likely to add to pressures to do so. 
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A potential Pebble mine is likely to be caught upon the horns of this dilemma, because 
the Bristol Bay drainages (unlike locations of other large mines in Alaska) are the source of 
world-class fish and game resources (e.g., salmon, trout, char, grayling, pike, lake trout, caribou, 
moose, and bears) that attract users locally, regionally, nationally, and internationally. No other 
large Alaskan mine is located in a region that does so. This distinction implies that Pebble and 
associated development are likely to result in increasing the numbers of new local rural residents, 
visitors from Alaska and perhaps elsewhere, and the amount of secondary development] I 
Because of the land ownership pattern, new local residents are likely to settle in the vicinity of 
Iliamna, Newhalen and Nondalton. However, their uses of lands and resources will reach 
beyond, to state lands in the Kvichak and Nushagak drainages (and to private land, including 
Native land, with and without permission) where state subsistence law applies, and to federal 
land (Lake Clark and Katmai nationals parks and preserves, and BLM lands) where federal 
subsistence law applies. The Pebble Partnership may restrict fishing or hunting by employees 
while at the mine site, but it cannot limit development of private land, or the activities of new 
local residents who are either not its employees, or are visitors. Even well-intentioned 
restrictions on access to protect subsistence uses of resources tend to be transitory and ineffective 
(e.g., the Dalton Highway, formerly "the North Slope Haul Road" is now open to public use). 

With respect to federal law, the new local residents will be rural residents for purposes of 
subsistence in federal parks and preserves and BLM lands. They will compete with both current 
rural residents engaged in subsistence and sport hunters who visit the area. As total subsistence 
demand increases due to new rural residents, Federal subsistence law, first, will restrict or 
eliminate sport hunting in the federal Lake Clark and Katrnai Preserves (where sport hunting has 
been allowed). Second, when subsistence demand of all (new and current) rural residents 
surpasses sustained yield of a fish or game population (most likely a game population) on federal 
land, some rural residents will be disqualified under the criteria at 16 U.S.C. § 3114. However, 
the local-residency criterion will not be particularly effective, because new and current rural 
residents will all be local rural residents for purposes of federal subsistence law. The first and 
third criteria - i.e. , (1) customary and direct dependence as the mainstay oflivelihood; and (3) 
availability of alternative resources - will disqualify some subsistence users on federal lands, 110t 
unlike the disqualification that occurs under the State's divisive and controversial Tier II hunts. 
Hence, current rural residents would experience increased competition, diminished subsistence 
opportunity, and disqualification on federal lands, because of an influx of new rural residents. 

With respect to state subsistence law, conflicts are likely to be more intense because all 
Alaska residents can qualify for subsistence on nonfederallands. Some game populations, such 
as Mulchatna caribou and Nushagak moose, may have to be managed as Tier II state subsistence 
hunts, in which all sport hunters and many subsistence hunters would be excluded. 

Thus, the discharge of dredge and fill material for a Pebble or similar mine is likely to 
result, in combination with other impacts, in a significant loss of subsistence by current 
subsistence users. Furthennore, because the population in the Bristol Bay drainages is 
substantially Native Alaskan, a Pebble mine (or similar metallic sulfide mine) is likely to have 

]) For reasons addressed in Part B below, additional visitors may not result in less, not more 
recreational expenditures. 
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disproportionately high, adverse, secondGlY effects, in combination with other impacts, on 
subsistence use by Alaska Natives in the Kvichak and Nushagak drainages. This raises issues of 
environmental justice under Executive Order 12898. Again, the Yazoo Backwater Area Pwnps 
Project (see fu. 12, supra) provides analogy. In that case, EPA concluded that the project would 
have disproportionate adverse effects on subsistence fishing and hunting activities of low-income 
and minority populations, and that a 404(c) decision to bar the project would not.32 

B. Sport Fishing. 

As said above, in the Bristol Bay drainages, approximately two-thirds of the sport-fishing 
trips are by local residents,33 and approximately two-thirds of the sport-fishing expenditures are 
by nomesidents. With respect to sport fishing expenditures, the Duffield study is consistent with 
others published in the 1980's. Generally speaking, the studies have found or implied that two . 
factors drive expenditures for services of remote fishing lodges in the Bristol Bay drainages: (I) 
desire for large rainbow trout as a target species, ahead of king salmon, silver salmon and other 
species, and (2) concern about crowding.34 Most of the commercial lodges and camps are 
located in the K vichak and Nushagak drainages35 

Duffield compared sport fishing in the Bristol Bay drainages to sport fishing on the Kenai 
Peninsula. Anglers fishing the road-accessible Kenai Peninsula generally were less concerned 
with crowding or desire to fishing remote roadless areas than were anglers in the Bristol Bay 
drainages,36 and were more likely to pursue salmon.37 According to Duffield, these findings are 
consistent with the general finding from Romberg (1999), that there are different market 
segments of Alaskan sport fishing, and that different types of waters attract different types of 
anglers.38 Generally, in primarily road-accessible fisheries of Southcentral Alaska, Alaska 
residents account for about two-thirds of sport fishing effort (measured in angler-days).39 1n 

32 USEP A, Recommended Determination pursuant to Section 404( c) Concerning the Yazoo 
Backwater Area Pwnps Project, supra, at 65 - 67. 
33 Duffield, et aI., at 51 (estimated 19,488 sport fishing trips by Bristol Bay area residents versus 
12,966 sport fishing trips by non-"residents of Alaska). 
34Duffield, et ai., at 46 - 48 (large rainbow trout viewed as over 26 inches in survey). See also 
Jon Issacs & Associates, "Commercial Recreation Service Providers Study" (1986) for Bristol 
Bay Coastal Resource Servo Area (focuses on NushagaklMulchatna drainage); D. A. Ackley, 
"An Economic Evaluation of Recreational Fishing in Bristol Bay, Alaska," Masters Thesis, 
UAAlJuneau (1988) (focuses on KvichaklNaknek drainages; includes Iliamna Lake area). 
35 The authors can provide a copy of the State's "Bristol Bay Area Plan Planning Regions, 
Recreation Lodges & Camps" (2005) prepared for the State's 2005 Bristol Bay Area Plan but not 
f,ublished in the Plan itself. 
6 Duffield, et aI., at 43. 

37 Duffield, et al., at 45. 
38 Duffield, et aI., at 43 . 
39 ADF&G, Fishery Data Series, No. 09-47, "Estimates of Participation, Catch, and Harvest in 
Alaska Sport Fisheries in 2005,37 (This Data Series defines "Southcentral Alaska" as including 
Kenai Peninsula, Matanuska-Susitna Valley, and Bristol Bay drainages, but the last account for a 
small percentage of all angling effort as this data series defines "Southcentral Alaska.") 
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contrast, in the Bristol Bay drainages, where residents account for two-thirds of the sport fishing 
trips and nonresidents account for two-thirds of the expenditures, the nonresidents who purchase 
multi-day "trip packages" (oflodge, guiding and air taxi services) in the Bristol Bay drainages, 
account for over half of the total sport fishing expenditurcs.4o 

Duffield addresses potential development within the area that could result in road access 
(by ferry from Homer, Alaska) and thus would impact crowding and size and abwldance of 
rainbow trout in the region.41 The survey indicates that 45.4% of non-residents and 30.5% of 
residents feel that the road access would cause them to eitber stop fishing in the Bristol Bay area 
(and fish other areas of Alaska) or stop fishing in Alaska entirely.42 Nearly 80 percent of non
resident lodge clients responded that they oppose developing road access in Bristol Bay area, and 
nearly 60 percent responded that they would not fish the Bristol Bay area if good road access 
were developed in the area.43 

For purposes of 404(c) and tIle 404(b)(I) Guidelines, the dredge and fill of wetlands to 
develop a Pebble mine and access to it, in combination with increased crowding, population and 
access, is likely to result in significant loss of sport fishing within the lodge, guiding and air taxi 
industries, as non-residents who seek trout at uncrowded, internationally famous destinations are 
displaced by residents who seek salmon and are more tolerant of crowding. That would simply 
shift expenditures of residents from road-accessible destinations in the Kenai Peninsula or 
Matanuska-Susitna Valley to tbe Kvichak and Nushagak drainages while displacing nonresidents 
who account for the majority of sport fishing expenditures in the Bristol Bay drainages. 

IV. Existence Value. 

Althougb the focus here is on subsistence and sport fishing, the values of renewable 
resource services in principle should be available in perpetuity. Hence, EPA might consider 
what has been said about existence value oftbe Bristol Bay watersheds. According to Duffield, 
et aI., a major UI'1known is the total value for existence and bequest (also called passive use 
values).44 Subject to qualifications, Duffield, et aI., estimate that the existence value of the 
watersheds is in the range of$6.0 billion to $10.2 billion.45 

Sincereti; yours, 

~-IxZ. '7()2 ~ 
Geoffre/P. ~~ 

cc: Lisa P. Jackson, EPA, Administrator, Washington, D.C. 
Phil North, EPA, Kenai, Alaska 

40 Duffield, et aI., at 55 - 56; see also id. at 50 (re distribution of expenditures). 
41 Duffield, et aI., at 58. 
42 Duffield, et. ai, at 58. 
43 Duffield, et. ai, at 61. 
44 Duffield, et. ai, at 110. 
4S Duffield, et. ai, at 112. 
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Alaska Independent Fishermen's 
Marketing Association 
P.O. Box 60131 
Seattle. WA 96160 
Phone/Fax (206) 542-3930 

May J3, 2010 

LiRS P. lsck!;OIl, Adm;ni.~trator 
U.S. 'Enviromnent3.1 Protection Agency, Ariel RiM Building 
1200 l'elln!;}llvania Avenue, N.W. • 
Washington. DC 20460 

Dennis J. McLerran, Regional Administrator 
U.S. Environmental Protection Allency, Relllnlll0 
Regional Adminillltator's Office, RA-140 
1200 Sil<lh Avenue, Suite 900 
Seattle, WA 98101 

May. 12 201~ ~G:4BPM P1 

Re: Endorsement of Tribes' request that EPA Initiate a public process under Section 404(c) 
of the Clean Water Act, regarding dlscharg ..... Iated to potential metellic sulfide mining 
in the Kvlchak and Hushagak drainage. of Southwest Alaska. 

Dear Ms. Jack .. on and Mr. McLerran: 

ATI'MA Cooperative (Alaska Independent fishermen's Marketing ASROCitllioll) i •• mcmbor-bMed coopera
tivo nfoollllllcrcil\l fishers, orglUlized under the law. ofthe State of Ala.b_ ATPMA '$ mCmbCnlJidlt for ~al
mon in Bristoillay in Southwest Ata.k •. AU'MA ha. long oppoRed development of II potential Pebble Mine. 
If develol"'d. it would mine a lorge Inetallic sulfide deposit local.old at the divid. between Upper Talorik 
Crook in the Kvichak Riverdrainoge nnd the North and Sonth Forks oflbe Kokluli Ri.er drainago. The Kvi
ch.k River drainage hi,;torleally produces more sockeye salmon than any other river in the world, and the 
Nushagak itiver drainage produces die most salmon of the other .pecie.~ caught In the cOlnmerciall1.hC1l~ 
ornristol Bay. A Pebble Min. threawns these commercioJ fish,,·ies. 

ATFMA is workinK with sever.1 federally-re.:osni7.ed trib\l$ illlhe Kvickak 81ldNushagHk urainagt:S on mat
ters related to n potentinl Pebble Mine. AIFMA's roan! of directors received and endorsed draft correspon
dence by the Tribes that rcqlll)SIS EPA IJ) initiau. 0 public proce.~, under Soction 404(0) of the CIOAn Water 
Act, to prOlect wilters, wetlands, fish, wildlife, and ;uh.i!l!ence and rccrcatiortalllS<.'s in the Kvichak ""d Nu
shagak drainages and the commercial tiRhories in Rr:i*tol Bay from direct, cUUlulative and stCondlU)' effects 
of disoharges m;socint.d with metallic Rultid.c tnioing, including a po"mtial Pebble Mi.~e. We IInderstnnd that 
the Trilx. .. • lotler h .. now been sent to IlPA. 

This letter oonfirms AlFMA's .ndorsement of tho Tri~' letter and n:quest for a 404(c) public process. 
AIFMA will do all ilean to assist such a pnncOM. ThankY(lu. 

Sincerely yours, 

aJ~~ 
Dnvid HarsHa 
Pre<ident 



A JOINT LETTER 
From Six Federally-recognized Tribes 

in the Kvichak and Nushagak River Drainages of Southwest Alaska: 
Nondalton Tribal Council, Koliganik Village Council, New Stuyahok Traditional Council, 

Ekwok Village Council, Curyung Tribal Council, Levelock Village Council 

May 2, 20 I 0 (mailed May 21, 2010) 

Lisa P. Jackson, Administrator 
U.S. Environmental Protection Agency, Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dennis J. McLerran, Regional Administrator 
U.S. Environmental Protection Agency, Region 10 
Regional Administrator's Office, RA-140 
1200 Sixth Avenue, Suite 900 
Seattle, W A 98101 

Re: Tribes request that EPA initiate a public process under Section 404(c) of the Clean Water 
Act, to protect waters, wetlands, fish, wildlife, fisheries, subsistence and public uses in the 
K vichak and Nushagak drainages and Bristol Bay of Southwest Alaska from metallic sulfide 
mining, including a potential Pebble mine. 

Dear Ms. Jackson and Mr. McLerran: 

Our federally recognized tribes, from the Kvichak and Nushagak river drainages of 
southwest Alaska, have goverrunent-to-government relations with the United States, and are 
represented by the undersigned tribal councils. We are writing with assistance of counsel. 

Section 404(c) of the Clean Water Act authorizes EPA to prohibit or restrict the discharge 
of dredge or fill material, including mine wastes, at defined sites in waters of the United States, 
including wetlands, whenever EPA detennines, after notice and opportunity for hearing, that the 
use of such sites for disposal would have an "unacceptable adverse effect" on fisheries, wildlife, 
municipal water supplies or recreational areas. EPA may do so prior to applications for permits 
to discharge such material. 40 CFR 231.1(a). "Unacceptable adverse effect" is defined as: 

impact on an aquatic or wetland ecosystem which is likely to result in significant 
degradation of municipal water supplies (including surface or ground water) or 
significant loss of or damage to fisheries, shellfishing, or wildlife habitat or 
recreation areas. In evaluating the unacceptability of such impacts, consideration 
should be given to tlle relevant portions of the section 404(b)(J) guidelines (40 
CFR Part 230).1 

1 40 CPR 231.2( e) (italics added). The purposes of the 404(b)( 1) Guidelines are "to restore and 
maintain the chemical, physical, and biological integrity of waters ofthe United States through 
the control of discharges of dredged or fill material," and to implement Congressional policies 
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We request that EPA initiate a 404(c) public process to identify wetlands and waters in 
the Kvichak and Nushagak river drainages of southwest Alaska, where discharges associated 
with potential large scale metallic sulfide mining, could be prohibited or restricted due to such 
effects. This initial scope would include the Pebble deposit (which straddles a divide between 
these drainages) and other metallic sulfide deposits in the area of that deposit. (We understand 
that Kemuk Mountain may be tlle site of another metallic sulfide deposit.) During such a public 
process, some members of the public may urge a broader or narrower scope. The "scope" of a 
404( c) process is one of many issues that should be resolved through a public process. The 
deposits in the area of the Pebble claims, which precipitate this situation, should be included. 

We are addressing tllis to both of you because: (I) 40 CFR 231.3(a) provides that a 
regional administrator makes the decision of whether to initiate a 404(c) public process; (2) in 
fuis instance, initiating a 404(c) process effectuates three of EPA's national priorities,2 and three 
of EPA's regional priorities;3 (3) initiating a 404(c) process promotes EPA's goal that decisions 
be based on science, law, transparency, and stronger EPA oversight;4 and (4) doing so is 
consistent with EPA's national priorities of increased oversight of mineral processingS and 

expressed in fue Clean Water Act. The Guidelines establish a rebuttable presumption against 
allowing any discharge unless it can be demonstrated that fue discharge will not have an 
unacceptable adverse impact "either indiVidually or in combination with known andlor probable 
impacts of other activities affecting the ecosystems of concern." The Guidelines declare: 

From a national perspective, the degradation or destruction of special aquatic 
sites, such as filling operations in wetlands, is considered to be among the most 
severe environmental impacts covered by these Guidelines. The guiding principle 
should be that degradation or destruction of special sites [such as wetlands] may 
represent an irreversible loss of valuable aquatic resources. 

40 CFR 230.1 (italics added). The Guidelines address direct, cumulative and secondary effects. 
40 CFR 230.11. Secondary effects are those associated with a discharge, but do not result from 
actual placement of fue material, and must be considered prior to agency action under §404. 40 
CFR 230.lI(h)(l). In this case, a 404(c) process should address potential secondary effects on 
commercial, subsistence, and recreational fishing and hunting, and public use of parks and 
preserves. See 40 CFR Part 230, subpart F. All are at issue as discussed herein and in attached 
letter from counsel, and in the briefing paper attached to enclosed letter to State Rep. Edgmon. 
2 These include: (1) protecting America's waters; (2) expanding the public conversation on 
environmentalism and working for environmental justice; and (3) forging strong partnerships 
between EPA, tribes and states. See EPA's seven national priorities at 
http://blog.epa . gov/administrator120 1 010 11 I 2/seven-priorities-for-epas-futw·e/#rnore-636. 
3 These include: (1) working with Tribal Governments to protect and restore the natural 
resources on which tribal communities rely for their physical, cultural and economic well-being; 
(2) protecting and restoring watersheds; and (3) promoting sustainable practices and strategic 
partnerships, including with tribal governments. See EPA's six regional priorities at 
http://yosemite.epa.govIR10/EXTAFF.NSFlReports/2007-20 11 +Region+ 1 O+Strategv (last 
visited Feb. 12,2010), and EPA's Region 10 Strategy for Enhancing Tribal Environments at 
http://yosernite.epa.gov/riO/EXTAFF.NSF/Reports/07-11 +Tribal (last visited Feb 12,2010). 
41d. Pebble mine also raises issues that may require the assistance of EPA staff in other offices. 
5 EPA's national priorities for enforcement and compliance for FY 2008 - 2010 and FY 20 I I -
2013 (proposed) are at http://www.epa.gov/oecaerth/datalplanning/priorities/index.htrnl#new. 
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increased attention to Environmental Justice. Furthermore, EPA's on-going 404( c) process with 
respect to the Spruce No. I mine in West Virginia indicates that EPA prefers to be proactive, i.e., 
"to address envirorunental concerns effecti vely prior to permit issuance. ,,6 

We make this request for the following reasons. 

1. The cultural, ecological and economic importance of the Kvichak and Nushagak 
river drainages, and the magnitude of a potential Pebble mine, indicate that the 
scope of a 404(c) public process should be broad at the outset. 

Pursuant to 40 CFR 231 .3(a), a Regional Administrator's initial decision of whether to 
commence a 404(c) process turns on whether there is "reason to believe" that "an 'unacceptable 
adverse effect' could result." (Italics added). This initial decision is based upon "evaluating the 
information available.,,7 

The Kvichak River drainage historically produces more sockeye salmon than any other 
drainage in the world. Sockeye salmon drive the commercial salmon fisheries of Bristol Bay, 
which are the state's most valuable salmon fisheries. Within the Bristol Bay drainages, the 
Nushagak River drainage, also produces vast numbers of sockeye, and produces the largest runs 
of other species, including chinook, coho, chum and pink salmon. Both drainages are critical to 
the wild commercial salmon fisheries, subsistence fisheries, internationally famous sport 
fisheries, and abundant wildlife. The fish serve many onshore, near-shore and offshore uses and 
ecological functions, including in the North Pacific. The drainages provide water supplies to 
numerous villages and communities, many of which are substantially populated by Alaska 
Native people.s 

The Pebble Limited Partnership (PLP), which seeks to develop the Pebble mining claims, 
divides them into "Pebble West" and "Pebble East." The former may be susceptible to an open 
pit mine. The latter (a more recent discovery) may be susceptible to an underground mine9 In 

6 See EPA, Spruce No.1 Mine 404(c) Questions & Answers for Web Posting, Oct. 16,2009 
(italics added), http://www.epa.gov/owow/wetlands/pdflspruce I Oct 16 2009 9 and a.pdf 
(visited Jan. 26,2010). EPA took this position when it invoked the 404(c) public process after 
years of working with the applicant and other agencies. Spruce No. I is the largest proposed 
mountaintop removal operation in Appalachia, would clear 2200 acres, and fill seven miles of 
streams. By contrast, just the open pit portion of a Pebble mine (per applications filed in 2006 
and subsequently suspended) would be about two square miles (over 46,000 acres). 
7 Because EPA staff has access to EPA's materials, our counsel have prepared an Appendix 
which lists other potentially relevant docmnents, from other agencies, the mining claimants, 
academic or professional publications, professional papers, and presidential documents 
applicable to envirorunental issues, tribal relations, and environmental justice. We assume that 
none would be overlooked and simply call these documents to yoW" attention. 
S Nondalton is closer to a potential Pebble mine than any other corrununity. DilIingham' s 
Curyung Tribal Council represents the largest tribe in the Bristol Bay drainages of about 2400 
members. Koliganek, New Stuyahok, Ekwok and Levelock are downstream of Pebble. 
9 EPA routinely recognizes that mine voids, from open pit and underground mines, are sources of 
acid mine drainage. We call to yoW" attention P. Younger, "Don'tJorget the voids: aquatic 
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2006, Northern Dynasty Mines, Inc. (NDM)IO filed, and then supplemented, nine applications 
with the Alaska Department of Natural Resources (ADNR), and then requested ADNR to 
suspend them. ADNR did so. Four ap~lications sought to appropriate water. Five sought to 
construct tailings impoundment dams. I These nine applications were based solely on Pebble 
West. The surface area of the water of just two tailings impoundments, as then proposed, would 
have covered over ten square miles (6400 acres). "Beaches" of waste would have surrounded the 
impoundments created by five dams or embankments up to 740 feet high and several miles long. 

The 2006 applications for l'ebbJe West showed that NDM had considered about a dozen 
potential waste disposal sites. All or many appeared to involve vast wetlands under EPA's 
jurisdiction. The proposed open pit would have involved about 16.5 miles of 54-inch diameter 
pipelines to manage discharge tailings, and over two hundred miles of IS-inch diameter pipelines 
to transport a slurry concentrate for dewatering and ocean shipment from Cook Inlet, and to 
return used slurry water to the mine facilities . After suspending the applications, PLP has 
concentrated on exploring Pebble East. It has resulted in more than doubling the amount of 
potential mine waste, to about ten billion tons of waste. Hence, the questions of where, how and 
whether the vast volume of waste can be safely and pennanently handled are major unresolved 
issues that involve a vast amount of discharge under Section 404 into a vast amount of wetlands. 

Because a Pebble mine, associated facilities, and similar metallic sulfide mines could also 
have various direct, cumulative, secondary adverse effects in combination with other impacts 
over a vast area, our tribes recommend that EPA consider a wide geographic area of the Kvichak 
and Nushagak drainages for purposes of § 404( c), at least initially for a public process. Our 
reasons include: (1) the importance of the K vichak and Nushagak drainages for fish, wildlife, 
and commercial, subsistence and recreational use of fish and wildlife; and the abundance of 
waters and wetlands that support fish, wildlife and public uses; (2) the location of the Pebble 
deposit at a divide between Upper Talarik Creek, which flows directly to Iliamna Lake (a 
significant rearing Jake for sockeye salmon) in the Kvichak drainage, and the North and South 
Forks of the Koktuli River in the Nushagak drainage; (3) the large scale of the deposit and a 
Pebble mine; 12 (4) the acid generating potential of the host rock, voids, wastes, and dust; (5) the 
necessity of dewatering a vast area, likely to great depths; (6) the fact that no comparable mine 
apparently exists in terms ofrisk to commercial salmon fisheries, subsistence, recreation, and 

pollution from abandoned mines in Europe," submitted at tlle Workshop on Mine and Quarry 
Waste - the Burden from the Past, held by the Dir. Gen. for the Envir. and Jt. Research Cen. for 
EU and EC nations, at Orta, Italy, 2002. The paper indicates that voids can vastly exceed waste 
depositories as sources of water pollution (see Table 1 therein, and discussion); see 
http://viso . jrc.ec.europa.eu/pecomines extlevents/workshopfProceedingsOrta Workshop. pdf. 
10 We understand that NDM is the American subsidiary of North em Dynasty Minerals Ltd., of 
which an affiliate is apparently a partner in PLP. See announcement ofPLP partnership at 
http://www.northerndynastyminerals.com!ndmlNewsReleases.asp?ReportID=33684l&_Type=N 
ews-Releases& _ Title=N orthern-Dynasty-Anglo-American-Establish-50S 0-Partnership-To
Advance-PebbL 
I I The applications comprise over 2000 pages. The attached appendix lists the website posting 
them. A law journal article (listed in the appendix) summarizes these applications. 
12 The financial commitment necessary to develop Pebble mine is huge, for various reasons such 
as the cost of power, and is inconceivable as a small mine. 
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abundance of wetlands and water proximate to ground level; (7) the apparent existence of other 
metallic sulfide deposits in the Pebble area and perhaps at Kemuk Mountain; (8) the likelihood 
that discharge of dredge and fill material, including mine wastes from a Pebble mine or similar 
mines, and dewatering, will adversely affect vast amounts of wetlands and waters; (9) the facts 
that the behavior of metallic sulfide mines is difficult to predict; that the record of preventing 
water pollution from them is not good; that acid mine drainage is a major risk; and that tills risk 
is perhaps increased by abundance of surface and groundwater; 13 (10) the facts that Pebble 
implies a huge quantity of potential mine waste (perhaps ten billion tons), uncertainty over how 
wastes might be handled, and that pipelines could move wastes to various discharge sites; (11) 
the immensity of the task of containing contaminants forever, including acid drainage; (I 2) the 
magnitude of potential direct, cmnulative, and secondary effects on commercial fishing, 14 

subsistence and recreation, including in combination with increased popUlation, access and 
competition for fish and game;15 (13) the ecological functions that salmon perform throughout 
their life cycle in marine and fresh waters; (14) the fact that juvenile salmon have been shown to 
be present in many waters within the Pebble claims where salmon had been undocumented 
previously for purposes of the state's Anadromous Fish Act; (15) the likelihood that a 
transportation route to Cook Inlet could implicate significant beach spawning of sockeye salmon 
in the north-eastern portion of Iliamna Lake; (16) the likelihood that a Pebble mine, its 
transportation corridor, and nearly settlement areas could adversely affect areas previously 
identified as by the State as (a) "essential" moose wintering areas, or "important" spring-, 
summer- and fall moose habitats, (b) "essential" caribou calving grounds, and (c) "essential" 
brown bear concentration streams; and (17) the vast amount of compensatory mitigation likely to 
be required and its questionable sufficiency.16 All these reasons justify a broad initial scope for a 
404( c) process. 

2. The magnitude of the issues and PLP's recent decision to terminate its Technical 
Working Groups justify an EPA decision to commence a 404(c) process at this time. 

Moreover, the process should be commenced at this time. PLP recently terminated its 
Technical Working Groups (TWGs), approximately ten in number. They were composed of 
federal and state officials who, in an advisory capacity, had sought for several years to review 
and comment upon PLP's baseline study plans before PLP implemented them, and to review 
results, in order to advise PLP as it progressed toward an environmental impact statement (EIS) 
under the National Environmental Policy Act (NEPA). During the life ofthese working groups, 
information suggests that PLP was not as forthcoming as agency officials had hoped. 

IJ The State of Wisconsin has imposed a moratorium on pemlits for metallic sulfide milling, by 
requiring that before permits may issue, a proponent demonstrate one such mine in North 
America that has operated for ten years without polluting water, and one that has closed for ten 
years without polluting water. Thus, water pollution at Pebble appears likely. 
14 A listing under the Endangered Species Act of a stock of salmon bound for the K vichak or 
Nushagak drainages could affect the commercial fisheries in Bristol Bay. 
15 See accompanying letter from counsel addressing likely effects on subsistence and recreational 
use from a potential Pebble mine. 
16 For such reasons, much of this issue is characterized as short-term private interests in mining a 
nonrenewable resource versus long-term pUblic/quasi -public interests in commercial, subsistence 
and recreational uses of fish, wildlife, waters and other renewable resources on public lands. 
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PLP's decision to end the TWGs strongly suggests that federal, state and tribal entities 
may be more likely to face greater informational deficits as they head into an EIS process, than 
might have been otherwise. Commencing a 404( c) process may help to remedy some of these 
information deficits before PLP finalizes its design, submits applications, and triggers an EIS. 

Because of the magnitude of the issues, all parties (e.g., PLP, federal, state, local and 
tribal entities, and the public) will benefit from EPA initiating a 404(c) process before, and not 
after, PLP submits its anticipated permit applications for a proposed Pebble mine, and before an 
EIS process commences. I? Moreover, because the potential to invoke a 404( c) process exists, 
postponing an initial decision to do so until applications are filed serves no affected party. 18 

3. EPA should commence a 404(c) public process in pali because infirmities in the 
State's 200S Bristol Bay Area Plan render waiting for the EIS process impractical. 

Our request asks EPA to commence a 404( c) process before an EIS process has begun or 
run its course. Ordinarily, the analysis of alternatives required by NEPA should provide the 
information for the evaluation of alternatives under the 404(b)(l) Guidelines. 40 CFR 
230.10(a)(4). However, in this instance, infirmities in the State's 2005 Bristol Bay Area Plan 
(2005 BBAP) render waiting for the NEP NElS process impractical. 

We are enclosing copies of two other letters, which address the methods that ADNR 
employed in preparing its 2005 BBAP.19 It classifies state land, including at Pebble, its access 
corridor, and nearby settlement lands, into land classification categories and establishes 
guidelines and statements of intent. The methods used by the 2005 BBAP to do so include: 

1. using primarily marine criteria, such as whether land is a walrus haul out, to determine 
whether inland uplands, such as those at Pebble, qualifY for classification as fish and 
wildlife habitat (see 2005 BBAP, p. 2-9; a link to the 2005 BBAP is in the Appendix); 

2. omission of salmon in non-navigable waters from the process of designating and 
classifYing land as habitat (see 2005 BBAP, pp. 3-323 - 3-330); 

3. omission of moose and caribou from that process (see 2005 BBAP, p. 2-9); 
4. lack of a land use classification categO/y for subsistence hunting andfishing, while 

ADNR has a public recreation land category that includes sport hunting andfishing (see 
ADNR's land planning regulations at 11 AAC 55.050 - .230 and 2005 BBAP); and then 

17 PLP recently postponed its applications from 2010 until 2011, and may delay furtller. 
18 Furtllermore, a 404(c) process appears to be less costly than an EIS. Facing issues proactively 
could reduce all costs of agencies, PLP and the public prior to and during an EIS. 
19 One letter, from our counsel to Col. Koenig, of the U. S. Army Corps of Engineers, Alaska 
District, and Mr. John Pavitt of EPA's Alaska Operations Office, seeks discussions of whether 
the tribes may be cooperating agencies on any EIS prepared for a proposed Pebble mine. The 
other, from our six tribes and the Alaska Independent Fishermen's Marketing Association 
(AIFMA), urges State Rep. Edgmon, while the Alaska legislature is out of session, to facilitate 
public discussions in the region of whether the legislature should consider legislation to establish 
a state fish and game refuge or critical habitat area that would include most state land in the 
Kvichak and Nushagak drainages, including land at the Pebble site. 
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5. defining recreation as excluding sport hunting and fishing for purposes of preparing the 
2005 BBAP (see 2005 BBAP, p. A-I 1).20 

Based on these and other methods, the 2005 BBAP reclassifies land at Pebble as solely as 
mineral land, extinguishes habitat classifications of the prior 1984 BBAP on nearly all wetlands, 
including those that are hydrologically important to fish habitat (a concern in the 1984 BBAP), 
and almost totally omits references to wetlands in planning units for state land in the Nushagak 
and Kvichak drainages. As explained in the letter to the Corps of Engineers, Alaska District, and 
the EPA Alaska Operations Office, as long as the 2005 BBAP is in effect, every alternative in an 
EIS that would permit a Pebble mine will rest upon such lnineral classifications and the methods 
ADNR used in adopting land use classifications, guidelines and statements of intent. 

NEP A regulations provide that an EIS must analyze and address any applicable state land 
use plan.21 This requirement, in effect, is likely to put federal agencies in a difficult position of 
explaining, in public and on the record, why they would evaluate federal permit applications to 
develop state land, including wetlands, where the State's land classifications, guidelines and 
statements of intent rest upon (1) using primarily marine criteria to determine whether Pebble is 
habitat, (2) excluding salmon in non-navigable waters such as Upper Talarik Creek, (3) 
excluding moose and caribou, (4) having no land use classification category for subsistence 
hunting and fishing where there is one for sport hunting and fishing, and (5) then defining 
recreation as excluding sport hunting and fishing. Regardless of whether such methods are 
lawful or not (and we believe the present ones are not), to ignore them would he faciallY contrary 
to 40 CFR § 1506.2(d), and would beg the question of what the classifications, guidelines and 
statements of intent should be applicable, in the absence of the 2005 BBAP and its methods. No 
one can answer that question. 

Because no one can do so, we doubt that federal agencies can engage in legally required, 
reasoned decision-making necessary to approve federal permits so long as the 2005 BBAP is in 
place.22 This leaves little room for any decision other than to commence a 404( c) before, and not 
after, PLP submits its permit applications, and before an EIS process commences. To do 
otherwise will compel EPA, the Corps and other agencies, in the context ofNEP A and an EIS 

20 In Nondalton Tribal Council, et al., v. ADNR., 3AN-09-46 CI (3,d Jud. Dist., Ak.), these six 
tribes, AIFMA and Trout Unlimited, Inc. allege that ADNR's 2005 BBAP uses many unlawful 
methods to classify state land, and establish guidelines and management intent, including where 
Pebble and its facilities might be located. The litigation is undecided. See also, enclosed letter 
to Rep. Edgmon, and briefing paper (Pt. I) regarding 2005 BBAP. With respect to ADNR' slack 
of a subsistence category, ADNR claims that its habitat classifications accommodate subsistence, 
even though the 2005 BBAP reduces the upland acreage classified or co-classified as habitat by 
90 percent, from 12 million acres to 768,000 acres, when compared to the former 1984 BBAP. 
21 40 CFR § 1506.2(d) provides that to integrate an EIS into state planning processes, an EIS 
shall discuss any inconsistency of a proposed action with any approved state land use plan; .and 
where inconsistency exists, the EIS should describe the extent to which the federal agency would 
reconcile its proposed action with the plan. In other words, an EIS on any potential Pebble mine 
will have to consider and analyze the applicable state land use plan. 
22 The 2005 BBAP appears fatal, from a legal standpoint, as a basis for an EIS tbat would 
support issuing permits for Pebble. See Briefing Paper, Pt. IT, attached to letter to Rep. Edgmon. 
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process, either to defend the State's methods used in the 2005 BBAP (which would be 
untenable), or to ignore them, which would be contrary to 40 CFR § 1506.2(d). 

CONCLUSION 

For three reasons, this situation seems straightforward. First, the importance of the 
Kvichak and Nushagak river drainages and the magnitude of the issues raised by a potential 
Pebble mille warrant an EPA decision now, to commence a 404( c) public process. Second, all of 
the concerns raised to date, coupled with the recent decision ofthe Pebble Limited Partnership to 
terminate its Technical Working Groups, justify commencing a 404(c) process at this tinle. 
Third, the infirmities of ADNR's 2005 Bristol Bay Area Plan provide additional reason to 
commence a 404(c) process at this time. These infIrmities leave little room for any decision 
other than to do so before, and not after, PLP submits its permit applications, and before an EIS 
process cOlrunences, because during an EIS process no governmental agency could lawfully 
defend or ignore the 2005 Bristol Bay Area Plan. 

Thank you for your attention to this matter. We look forward to hearing from you. We 
hope to work in a public process under Section 404(c) of the Clean Water Act with the U. S. 
Environmental Protection Agency. 

Enclosures (2) 
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ack Hobson; President 
Nondalton Tribal Council 
P.O. Box 49 
Nondalton, Alaska 99640 
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process, cither to defend the State'8 methods used in the 2005 BJ3AP (which would be 
untenable), OJ: to ignore t11em. which would be contrary to 40 CFR § lS06.2(d). 

CONCJ,USION 

For three reasons, this situation seems straightforward. FirS1. thc importMce of the 
Kvichnk and Nushagak river drainages ancl the ITlagnitude of the issues rai scd by " pO\l~nlial 
Pebble mine warrant an EPA deeis.ion now, to commence a 404(c) public process. Second. lIli (,,. 
the concerns raised to date, coupled with tbe recent decision ofthe Pebble Limited Partnership to 
telminate its Tcclmiclll Working Groups, justify commencing a 404(c) proce~s at this time. 
Third, tbe infitmitics of ADNR 's 2005 BIistol Bay Area Plan provide additional rea.<on to 
commence 1l404( c) process at this timc. These infinnities leave little room for any decision 
other than to do so b~rore, and not qfter, PLP submits il< permit applications, and h~rQre 1111 ETS 
process commence.5, bceause during an ErS process no governmental agency could lawfully 
defend or ignore the 2005 Bristol Bay Area Plan. 

ThDllk you for your attention to this matter. We look forward to hearing fTdm YOll. We 
hope to work in a public process uuder Section 404(c) of the Clean Water Act with the U. s. 
Environmental Protection Age.ncy. 

Date: --.5) Dylla 
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Dennis Andrew, President 
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process, either to defend the State's methods used in the 2005 BBAP (which would be 
untenable), or to ignl)l'O them, whioh would be contrmy to 40 CFR § 1506.2(d). 

CONCLUSION 

For three reasons, this situation seems straightforward. First, the importance of the 
K vicbak and Nushagak rivet' drainages and the magnitude of the issues raised by a potemial 
Pebble mine wan:ant M EPA decision now, to commence a 4()4(c) public process. Second, all of 
the concern.s raised to date, coupled with the recent decision of the Pebble Limited Par1nerShip to 
termi:nate its Technical Working Groups, justify COIIlJlleIlCing a 404(0) process at this time. 
Third, the illfirmlties of ADNR's 2005 Bristol Bay Area Plan provide additional reason 10 
commence a 404(0) process at this time. These infumities leave littleroolll forany decision 
other than to do so before, and not Djier, PLP :rubmits its permit applications, and before an EIS 
process co~ because during an EIS process no governmental agency could lawfully 
defend or ignore the 2005 Bristol Bay Area Plan. 

Thank you for your attention to this matter. We look forward to hearing from you. We 
hope to work in a public process under Section 404(c) ofthc Clean Water Act with the U. S. 
Enviromnental Protection Agency. 

Date: 5- 10 -\() 
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process, eiiher to defend the State's methods used U; 1he ~OO5 BBAP (whiC~ would be 
Wltcnable), or to ignore tbem, which would be COIIItaIy to 40 CPR § 1506.2(d). , ' 

CONCLUSION: 

For three Tea5OllS, this situation seems straightfonf.'a!d. First, 1he importance oflbe 
:K;.vicbak and Nushagak river drainages and the magnitud~ of tho issues raisC,d by a potential 
Pebble mine warrant an EPA decision now, to comm.e~ a404(c) public pij:lcess. Second, all of 
the concerns mised to dale, coupled With the recent decisIon of the Pebble llPnited Partnersbip to 
leoninate its Technical Working Groups,justify commenCing a 404(c) proc*ss IIllhls time. 
Third, the infirmiti"" of ADNR' s 200S Bristol Buy Area Plan provide additional reason to 
commence a 4Q4{c) process at Ihls time. These infirmitids leave little IODmirol any decision 
oilier than to do so be/ore, and not after, PLI' submits illl pennit application!!, and before an EIS 
process commences, becauSe during till EIS ptoCCSS no s+vemmcntalllgenciy could lawfully 
defend or ignore the 200S Bristol Bay Atea Pian.' :: 

Thank you for your attention to this matter. We lbok forwllld to bckng from you. We 
hope to work in a public process under Section 404{c) of:thc Clellll Water I\ct with the U. S. 
Environmental Protection Agency. . ., 

Enclosures (2) 

Leu.,. SW Alaska Tribes to EPA. rt: 404(<\ 

;~ 

Sincerely yours, 

" 

I~ 
.' 

,'. 

: 
Ekwok ViUlifIe c;:ouncil Puc S 



process. either to defend the State's methods used in the 2005 BBAP (which would be 
untenable), or to ignorcjthcm. which would he contrary to 40 CFR § lS06.2(d). 
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CONCLUSlON 

For three rcasonli. this situation seems straightfOlWard. First, the importance of the 
Kvichak and Nushagak l.iver drainages and the magnitude ofth~ issues raised by a potential 
Pebble mine warrant an!EPA dccisionDOw, to commenee a 404(c) public process. Second, all of 
the contems rnisedto date. coupled with the recent decision of the Pebbl~ Limited Partnership to 
terminate its T cebnica1 Working Groups, justify commencing a 404( c) process at this tim~. 
Third, theinnnnitics of:ADNR's 2005 Bristol Bay ArcaPIan provide additional reason to 
commence a 404(e) process at this time. These inflIDlities leave little room for any ~cision 
other than to do so he[ol;e, and not after, PLP submits its penni! applications, and before an ErS 
process commences, bc~ausc during an ElS process no governmental agency could lawfully 
defend or ignore the 2005 Bristol Bay Area Plan. , 

Thank you for y~ur attention to this matter. We look forward to helIring from you. We 
hope to work in a public process under Section 404(e) of the Clean Water Act with the U. s. 
Environmental Protccti~ Agency. 
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process, either to defend the S1ate's methods used in the 2005 BBAP (which would be 
untenable). or to ignore them, which would be contrary 10 40 CFR § lS06.2(d). 

CONCLUSION 

For three reasons, this situation seems straightforward. First, the importance ofthc: 

· , -

Kvicbak and Nushagak river drainages and the magnitude of the issues raised by a potential 
Pebble mine warrant an EPA decision now, to commence a 404(c)public proceS$. Second, all of 
the concerns raised to date, coupled with the recent decision of the Pebble Limited Partnership to 
tenninatc its Technical Working Groups, justifY oommencing a 404(c) process at this time. 
Third, the infinnities of ADNR's 2005 Bristol Bay Area Plan provide additional reason to 
commence a 404(c) process at this time. These infirmities leave little room for any decision 
other than 10 do so before, and not qfier, PLP submits its pennit applicatio.as, and before an EIS 
process commences, because during an BIS process no governmental agency could lawfully 
defend or ignore the 2005 Bristol Bay .Area Pian. 

Thank you for your ottention to this matter. We look forward to hearing from you. We 
hope to work in a public process 'under Section 404(c) of the Clean Water Act with tile U. S. 
EnviroumentaJ Protection Agency. 

Date: _\ .... ~_. -..!.<J3,-,--,-.;J.""O""/""O'---__ 
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Sincerely yours, 
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process. either to defend the State's methods used in the 2005 BBAP (which would be 
untenable), or to ignore them, which would be contrary to 40 CFR § 1506.2(d). 

CONCLUSION 

For three reasons, this situation seems straightforward. First, the importance of the 
K vichak and Nushagak river drainages and the magnitude of the issues raised by a potential 
Pebble mine warrant 'an EPA decision now, to commence a 404(c) public process. Second, all of 
the concerns raised to date, coupled with the recent decision of the Pebble Limited Partnership to 
terminate its Technical Working Groups, justify commencing a 404(c) process at this time. 
Third, the infirmities of ADNR' s 2005 Bristol Bay Area Plan provide additional reason to 
commence a 404( c) process at this time. These infirmities leave little room for any decision 
other than to do so before, and not after, PLP submits its permit applications, and before an EIS 
process commences, because during an ETS process no governmental agency could lawfully 
defend or ignore the 2005 Bristol Bay Area Plan. 

Thank you for your attention to this matter. We look forward to hearing from you. We 
hope to work in a public process under Section 404(c) of the Clean Water Act with the U. S. 
Environmental Protection Agency. 

Dated: __ S-'----_:z._d_-_I_o __ 

treet 
Anchorage, Alaska 99501 
(907) 222-6859 
gparker@alaska.net 
Co-Counsel to Signatory Tribes 
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Tliomas E. Meacham, Attorney 
9500 Prospect Drive 
Anchorage, Alaska 99507-5924 
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tmeacham@gci.net 
Co-Counsel to Signatory Tribes 
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APPENDIX 

An Abstracted List of Potentially Relevant Information 
(This list assumes that EPA has access to its own agency documents, and 

therefore this list does not include such documents.) 

Alaska Department ofFish and Game, The Catalog o/Waters Important/or the Spawning, 
Rearing or Migration 0/ Anadromous Fishes and its associated Atlas, available at 
http://www.sf.adfg.state.ak.us/SARRJAWC/index.cfinIF Nmain.overview (lasl visited December 
30,2009). 

The Catalog 0/ Waters Important/or the Spawning, Rearing or Migration 0/ 
Anadromous Fishes ("Anadromous Waters Catalogue") and its associated Atlas 
of maps currently contain about 16,000 streams, rivers or lakes in Alaska which 
have been specified as being important for the spawning, rearing or migration of 
anadromous fish. Based upon thorough surveys of a few drainages, it is believed 
that this number represents less than 50% of the streams, rivers and lakes actually 
used by anadromous species. It is estimated that at least an additional 20,000 or 
more anadromous water bodies have not been identified or specified under AS 
16.05.871(a), a state permitting statute. 

In recent years, work for the Nature Conservancy has added about a hundred 
miles of previously undocumented anadromous waters in the vicinity of Pebble. 

Alaska Department of Natural Resources, Alaska Department of Fish and Game, Alaska 
Department Environmental Conservation, Bristol Bay Area Plan/or State Lands (1984) , 
available at http://www.dnr.aiaska.gov/mlw/planning/areaplans/bristol/index.htm (last visited 
December 30, 2009). 

Asea plans generally have an administrative life of about twenty years, are 
prepared by the Alaska Department of Natural Resources, and apply to state
owned and state-selected lands. By slate statute, area plans must (1) be based on 
an inventory of uses and resources; (2) designate primary uses of units of state 
land; these designations convert to classifications of the land; and (3) adopt 
general and unit specific guidelines and statements of intent to guide management 
decisions. The Bristol Bay Asea Plan of 1984, prepared and adopted by ADNR, 
ADF&G, and ADEC, contains a set offive habitat maps, and three maps of 
subsistence use areas for 31 communities and villages in the Bristol Bay 
drainages. The 1984 Plan remains useful because the later-prepared 2005 Bristol 
Bay Asea Plan lacks comparable maps and comparable cartographic identification 
of essential and important habitats. The maps from the 1984 Plan are not posted 
on ADNR's web pages, but may be obtained separately either from ADNR or 
from counsel to the tribes. BLM's Resource Management Plan has identical or 
similar maps of subsistence use areas. 

Leller, SW Alaska Tribes to EPA, re: 404(c) Page 9 



Alaska Department of Natural Resources, Bristol Bay Area Plan fa/' State Lands (2005), 
available at http://www.dnr.alaska.gov/mlw/planning/areaplans/bristollindex.htm (last visited 
December 30, 2009). 

See above abstract ofthe 1984 Bristol Bay Area Plan. The Bristol Bay Area Plan 
of2005, prepared and adopted by ADNR, is currently the subject of litigation in 
Nondalton Tribal Council, e/ al., v. State, Department of Natural Resources, 3DI-
09-046 CI, wherein these six Tribes, AIFMA Cooperative (a cooperative 
association of commercial fishers), and Trout Unlimited seek to have the 2005 
Plan declared unlawful. 

Directorate General for the Environment and the Joint Research Centre, Workshop on Mine and 
Quarry Waste - the Burden from the Past 
(llttp://viso.jrc.ec.europa.eu/pecomines ext/events/workshoplProceedingsOrta Workshop.pdf, last 
visited Jan. 25, 2010) 

This is a collection of papers submitted at the conference organized by the for 
European Union and European Community nations, held at Orta, Italy, in 2002. 
Many seem useful. In particular, tile paper by P. Younger, "Don't forget th, VOidI: 

aquatic pol/Tttioll fro,,, abandoned min" in Elirope," indicates that mine voids can vastly 
exceed mine waste depositories as sources of water pollution (see Table 1 therein, 
and discussion) . 

Duffield et aI., Economics of Wild Salmon Watersheds: Bristol Bay, Alaska 15 at 
http://www.hollsemajority.org/coms/hfsh/trout unlimited report. pdf (Feb. 2007) (last visited 
Jan. 6, 2010). 

This report provides estimates of the economic values associated with the 
sustainable use of wild salmon ecosystem resources, primarily fisheries and 
wildlife, of the major watersheds of the Bristol Bay, Alaska region. Both regional 
economic significance and social benefit-cost accounting frameworks are utilized. 
This study reviews and summarizes existing economic research on the key 
economic sectors (e.g., commercial fishery, subsistence fishery, recreation, and 
governmental expenditure and values) in this area. The study also reports recent 
findings based on original survey data on expenditures, net benefits, attitudes, and 
motivations of recreational anglers . 

William 1. Hauser, d/b/a "Fish Talk, Consulting," Potential Impacts of the Proposed Pebble Mine 
on Fish Habitat and Fishery Resources of Bristol Bay (2007). 

This paper appears to have useful information about salmon production proximate 
to the proposed road/access route to Pebble, including the hydrological 
characteristics of areas used by sockeye salmon for beach spawning in 
northwestern Iliamna Lake, which is immediately down-gradient from the 
proposed road/access route. 
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Northern Dynasty Mines, Inc. (NDM), Pebble Project: Applications for surface and ground water 
rights, and initial applications for certificates of approval to construct dams (2006), available at 
http://www.dnr.alaska.gov/mlw/mining!largemine/pebble/waterapp.htm (last visited December 
30,2009). 

Shortly after NDM filed these applications, NDM requested DNR to suspend 
processing them, and DNR agreed to do so. They contain information on the 
Pebble West portion of the ore body, proposed routes for road access, pipelines 
and power, and information relevant to the types of facilities envisioned and the 
magnitude of the project. 

Office of the President, Executive Order 12898 (Feb. II , 1994) re: Federal Actions to Address 
Environmental Justice in Minority Populations and Low-Income Populations, available at 
http://www.epa.gov/compliance/resources/policies/ej/exec order 12898.pdf (last visited 
December 30, 2009). 

Section 4-4 on subsistence consumption of fish and wildlife may bear upon EPA 
decision-making under Section 404(c). 

Office of the President, Executive Order 13175 (Nov. 6,2000) re: Consultation and Coordination 
with Indian Tribal Governments, available at http://www.epa.gov/fedreg!eo/eo13175.htm 
(last visited December 30, 2009). This executive order applies to federal-tribal relationsillps. 

Office of the President, Memorandum for the Heads of Executive Departments and Agencies, re: 
Tribal Consultation (Nov. 5, 2009), available at 
http://www.gpoaccess.gov/presdocs/2009IDCPD-200900887 .pdf (last visited December 30, 
2009). This presidential memorandum supplements Executive Order 13175. 

Parker, et aI., "Pebble Mine: Tesling Ihe Limits of Alaska's Large Mine Permitting Process," 
Alaska Law Review, Vol. 25:1 (June 2008), available at 
www.law.duke.edulshell/cite.pl?25+Alaska+L.+Rev.+I+pdf (last visited December 30, 2009). 

This law journal article, by lawyers and biologists, examines the adequacy of the 
state's large mine pClmitting process and finds it insufficient to deal with large 
metallic sulfide mines such as a Pebble mine.23 The article contains over 170 
footnotes, many with links to sources. Many of the non-legal sources may be 
useful to the Regional Administrator of EPA in making the initial determination 
of whether there is "reason to believe" that metallic sulfide mining in the area of 
Pebble "could result" in "unacceptable adverse effect," and therefore whether to 
commence a 404( c) process. The citations cover: (l) academic and professional 
literature on impacts that dissolved copper may have on salmonids and other fish, 
including a discussion of additive and synergistic effects; (2) academic and 
professional literature on the role that genetic diversity plays in overall 
productivity of salmon stocks; (3) EPA documents on acid mine drainage; (4) 

23 The authors have represented or assisted clients or entities opposed to or concerned about a 
Pebble mine, and continue to do so. 
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documents from Pebble Limited Partnership or Northern Dynasty on the nature of 
the ore body, (5) documents from Northern Dynasty submitted as part of its 2006 
applications for water rights and approval of dams, (6) a recent study by Dr. John 
Duffield (University of Montana) of the economic values and job production 
associated with wild salmon producing watersheds of the Bristol Bay drainages, 
and (7) other related materials. Some of the links to PLP and NDM materials are 
no longer active or have been replaced by more up-to-date sources on PLP's 
webpages (see below). 

Pebble Limited Partnership, various websites at http://www.pebblepartnership.com!. 

State of Alaska, Alaska Statutes, Title 38, Chap. 38.04 (land use planning and classification) at 
http://www.legis.state.ak.uslbasis/folio.asp. and ADNR regulations (land use planning and 
classification), II AAC 55.010 -- .280 at 
http://www.legis.state.ak.uslbasis/folioproxy.asp?url- http:/lwwwjnuO I.legis.state.ak.us/cgi
binlfolioisa.dlllaac/query=[JUMP:'Title II Chap55']!doc/ {@I} ?firsthit 

Trasky & Associates, Analysis of the Potential Impacts of Copper Sulfide Mining on the Salmon 
Resources of the Nushagak and Kvichak Watersheds (2007). 

This two-volume report may, or may not, be public at the present time. It was 
prepared for the Nature Conservancy in Alaska. Mr. Trasky is a retired Regional 
Supervisor ofthe Alaska Department ofFish and Game, Habitat Division, Region 
III, which includes the Bristol Bay drainages. 

US Department of the Interior, Bureau of Land Management, Subsistence Use Area Maps, 
Proposed Resource Management Plan (RMP) for BLM lands in the Bristol Bay drainages, and 
Final Environmental Impact Statement on the proposed RMP (December 2007), available at 
http://www.blm.gov/aklstlenlprog/planninglbaynupeishomepagelbay[eisdocuments.html 
(last visited Jan. 7, 2010). 

The fmal EIS on BLM's proposed Resource Management Plan contains maps of 
subsistence use areas of many ofthe villages and communities in the Bristol Bay 
drainages. The internet links to the maps of subsistence use areas that appear to 
include significant amounts ofthe Kvichak and Nushagak drainages are: 

Aleknagik: 
http://www.blm.gov/pgdataletc/medialib/blrn!aklafolbay rmp eis fina1.Par.39744 
.File.datlMap3-51 Aleknagik.pdf (last visited Jan. 7, 2010) 

Dillingham: . 
http://www.blm.gov/pgdataletc/medialiblblrn!aklafo/bay nup eis fina1.Par.16048 
.File.datlMap3-52 Dillingham.pdf(last visited Jan. 7, 2010) 

Ekwok: 
http://www.blm.gov/pgdataletc/rnedialiblblrnlaklafolbay rmp eis fina1.Par.76842 
.File.datlMap3-53 Ekwok.pdf (last v isited Jan. 7, 20 I 0) 
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Igiugig 
http://www.bhn.gov/pgdataletc/medialibfblm/aklafofbay rmp eis fmal.Par.33049 
.File.datIMap3-54 Igiugig.pdf(last visited Jan. 7,2010) 

Iliamna: 
http://www.blm.gov/pgdataletc/medialibfblmlaklafo/bay rrnp eis finaI.Par.78607 
.File.datIMap3-55 Iliamna.pdf (last visited Jan. 7, 2010) 

Kokhanok: 
http://www.blm.gov/pgdataletclmedialibfblmlaklafofbay rmp eis final.Par.64140 
.File.datIMap3-57 Kokhanok.pdf(last visited Jan. 7,2010) 

Levelock: 
http://www.blm.gov/pgdataletc/medialibfblm/aklafo/bay rmp eis fina1.Par.58501 
.File.datlMap3-59 Levelock.pdf(last·visited Jan. 7,2010) 

Koliganek: 
ht!Jl:llwww.blm.gov/pgdataletc/medialibfblmlaklafofbay rmp eis fina1.Par.56441 
.File.datIMap3-58 Koliganek.pdf(last visited Jan. 7,2010) 

Manokotak: 
http://www.blm.gov/pgdataletc/medialibfblm/aklafofbay rmp eis fina1.Par.65865 
.File.datIMap3-60 Manokotak.pdf (last visited Jan. 7, 2010) 

Nondalton: 
http://www.blm.gov/pgdataletc/medialibfblmlaklafo/bay rmp eis final.Par.3677 1 
.File.datIMap3-62 Nondalton.pdf(last visited Jan. 7,2010) 

Pedro Bay: 
ht!Jl:llwww.blm.gov/pgdataletclmedialibfblmlaklafofbay rmp eis fina1.Par.89854 
.File.datIMap3-63 PedroBay.pdf(last visited Jan. 7, 2010) 

Platinum: 
ht!Jl:/Iwww.blm.gov/pgdataletc/medialibfblmlaklafofbay rrnp eis finaI.Par.4004. 
File.datIMap3-64 Platinum. pdf (last visited Jan. 7, 2010) 

Portage Creek: 
http://www.blm.gov/pgdataletc/medialib/blm/aklafofbay rmp eis fina1.Par.78039 
.File.datlMap3-65 PortageCreek.pdf(last visited Jan. 7, 2010) 

Port AIswOlth: 
http://www.blm.gov/pgdataletc/medialibfblmlaklafofbay nnp eis fmal.Par.1 01 00 
.File.datlMap3-66 PortAlsworth.pdf(last visited Jan. 7, 20 [0) 

New Stuyahok: 
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http://www.blm.gov/pgdataletc/medialiblblmJakJafolbav rmp eis final.Par.90357 
.File.datIMap3-68 NewStuyahok.pdf (last visited Jan. 7,2010) 

Togiak: 
http://www.blm.gov/pgdataletc/medialiblblmlakJafo/bay rmp eis fmaI.Par.42891 
.File.datlMap3-69 Togiak.pdf(last visited Jan. 7,2010) 

Twin Hills: 
http://www.blm.gov/pgdata/etc/mediaJib/blmJakJafolbay rmp eis finaI.Par.66104 
.File.datIMap3-70 TwinHills.pdf (last visited Jan. 7, 2010) 

END 
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August 31, 2010 

VIA ELECTRONIC MAIL & FedEx 

Dennis J. McLerran, Regional Administrator 
EPA, Region X 
Regional Administrator's Office, RA-140 
1200 6th Avenue, Suite 900 
Seattle, Washington 98101 

RE: Timing and Role of 404( c) Review 

Dear Mr. McLerran: 

You have received two requests asking EPA to commence an evaluation under 
subsection 404(c) of the Clean Water Act. They pertain to the Kvichak and Nushagak 
River drainages of southwest Alaska. Requestors seek to prohibit or restrict discharge 
of dredge spoils or fill from any "metallic sulfide mining" into any wetland or waters of 
those drainages. The request from six tribes (May 2, 2010) calls for evaluation of a 
wide geographic area, not a specified locale. The request is directed to an entire 
industrial category, not a particular discharge of a particular material. The request from 
Bristol Bay Native Corporation (August 12, 2010) is equally unrefined, initially 
speaking of a "carefully tailored prohibition" but never offering any made-to-measure 
alterations which might achieve a fitting balance. 

On behalf of Pebble Limited Partnership (PLP) this firm offers the view that 
pursuing such amorphous 404( c) evaluations, or commencing any 404( c) review at this 
time, would be inconsistent with the traditional use of this statutory authority; would 
unreasonably appropriate decision-making customarily vested in NEP A reviewers and 
permitting processors; and would not be conducive to the end-goal of a 404(c) process, 
which is for the Administrator to determine whether a proposed discharge of specified 
material into a defmed area will have an unacceptable adverse effect on certain 
enumerated resources after taking into account proposed corrective actions. For these 
reasons, PLP respectfully suggests that the two requests be tabled until NEP A and 
permit processes have run their course. At that time EPA can better ascertain whether 
there exists any need for a truly "tailored" restriction on any specifically defined 
disposal site. TIus suggestion is supported by the following analysis. 
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I. BRIEF RESTATEMENT OF THE AUTHORITY 

Under Clean Water Act section 404(b), the Army Corps of Engineers may specify in 
dredge or fill permits those areas where dredge spoils or fill may be discharged. These disposal 
sites are selected through application of the Army's public interest test and EPA's 404(b)( 1)' 

·guidelines. 33 Us.e §J344(b); 33 eF.R. §323.6, §325.2(a)(6); 40 eF.R. Part 230. The 
Administrator of EPA is authorized to deny, restrict or prohibit the specification of a disposal site 
if, after notice and opportunity for public hearing, he or she determines that the discharge of such 
materials into such area will have unacceptable adverse effects on municipal water supplies, 
shellfish beds, fishery areas, wildlife or recreation. 33 Us. C. §J344(c). A process to be 
followed by the Administrator is set-out in federal regulations. 40 C.F.R. Part 231. 

n. TRADITIONAL USE OF TIDS AUTHORITY 

In 1979, when promulgating regulations to implement 404(c), EPA opined that this 
authority might be exercised at any time. The process may be invoked before a permit is applied 
for, while an application is pending, or after a permit has been issued. 44 Fed.Reg. 58076 (Oct. 
9, 1979).1 However, as far back as 1979 EPA felt confident that most environmental problems . 
would be prevented through the routine operation of the permit program. 1d. at 58,079. And, 
.indeed, 404( c) has never been used preemptively. 

The first recorded exercise was a restriction on the placement of solid waste in certain 
areas of the North Miami Landfill. In that case a permit had issued five years earlier, substantial 
deposition of garbage had already taken place, and the impacts had been quantified in actual test 
results. EPA stated that it was, "in effect, .. . vetoing a permit [ already] issued by the Corps of 

Engineers." 46 Fed. Reg. 10,203 (Feb. 2, 1981). 

Subsequently, EPA has tried to resolve specification problems before permit issuance. 
This policy is based on both a concern for the plight of the applicant and a desire to protect the 
site before any adverse impacts occur. Indeed, Army Corps regulations now allow the permit 
process to continue but demand that the final permit be withheld pending resolution of any 
404(c) intervention. 33 eF.R. §323.6(b). There is no risk in waiting. Consequently, EPA has 
never initiated the 404(c) process before an applicant submitted his or her permit application and 
substantial reviews had taken place under routine permit programs. 

For instance, the most recent exercise of 404(c) involves Spruce No.1 Mine in West 
Virginia, a case relied upon by the six tribes in their request that Region X be "proactive. n Yet 

EPA did not commence that 404(c) process at Spruce Mine until after the agency had 

___ ,-1 .JP",-r,e.am.b.le_to-".O_C.E.R.J'art23J,Jhe_4.0'1(c).pro.cedural.regulations~ ______________ ~ 
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commented repeatedly on a Draft Environmental Impact Statement; had offered its assistance to 
the Army Corps and the permittee following a Final Environmental Impact Statement; had 
presented localized and specified concerns during development of a Programmatic 
Environmental Impact Statement; and had exercised its other authorities through both the 
NPDES permit process and the Dredge and Fill Pennit process. 75 Fed.Reg. 16,791 at "Project 
History" (April 2, 2010). 

The "proactive" approach proposed by Bristol Bay Native Corporation and the six tribes 
is not consistent with precedent. 

III. APPROPRIATE AND MEANINGFUL DECISIONMAKING 

EPA's traditional approach is well founded on the words used by Congress in 404(c): 

( c) The Administrator is authorized to prohibit the specification (including the 
withdrawal of specification) of any defined area as a disposal site, and he is 
authorized to deny or restrict the use of any defined area for specification 
(including the withdrawal of specification) as a disposal site, whenever he 
determines, after notice and opportunity for public hearings, that the discharge of 
such materials into such area will have an unacceptable adverse effect on 
municipal water supplies, shellfish beds and fishery areas (including spawning 
and breeding areas), wildlife, or recreational areas. Before making such 
determination, the Administrator shall consult with the Secretary. The 
Administrator shall set forth in writing and make public his findings and his 
reasons for making any determination under this subsection. (emphasis supplied) 

To make any reasoned detennination, there must be a "defmed area" to evaluate. Most 
404(c) determinations have been fairly modest in their areal extent, focused upon specific 
segments of waterways or particular units within a larger site. A typical example was Atlantic 
Richfield's (ARCO) proposal to place 112,000 cubic yards of gravel on 21.5 acres of tundra to 
construct a production well pad and an east-west access road near the Kuparuk River on Alaska's 
North Slope. Region X issued a proposed 404(c) determination for the purpose of staying 
activity under an already issued pennit and solicited data on whefuer the specified discharge in 
the specified location would or would not cause unacceptable adverse effects on wilc\life. 56 

Fed.Reg. 22,161 (May 14, 1991). As a result of several meetings between Region 10 and 
ARCO, the company identified an alternative pad location and road aligument. ARCO applied 
for and received a modification of their Corps permit to authorize the new configuration. EPA 
then withdrew its proposed 404( c) determination because these modifications satisfied the 
Region that wildlife in the area would not be unacceptably affected. 56 Fed.Reg. 58,247 (Nov. 
18, 1991). In contrast, the pending requests generally address two watersheds. The Kvichak 
River drains more than 8,000 square miles while the Nushagak River watershed encompasses 

- - - - -----_._------_.-._ -_._-----.-_._-_._-_._- - --. - ... --- -- - _.-
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more than 12,000 additional square miles. This cannot fairly be considered a "defined area" as 
sought by Congress. 

Before denying or restricting "the use", EPA has to know what that use will be. At a 
minimum the agency must have a project description on which to base "findings." So, for 
example, in the largest areal exercise of 404(c) to date -- a 630,000 acre Yazoo Backwater Civil 
Works Project -- EPA was able to focus upon particular subunits and provide particularized 
comments on various alternative activities because they had been identified in an Environmental 
Impact Statement. 73 Fed.Reg. 54,398 (Sept. 19, 2008). Here, the requests reference "a 
potential Pebble mine," which is a prospective undertaking not yet defined by any current project 
description. 

EPA is to determine the effects of discharging "such materials into such area." The first 
step in this analysis is for a Regional Administrator to determine what "could result." 40 CF.R. 
§231.1 (a). The last step is to set forth written findings on the adverse effects those materials 
"will have." §404(c). Both steps require a particularized knowledge about the materials to be 
discharged and the methods of disposal into the specified site. Here, the requestors make a bald 
allegation that PLP's undertaking will be a "metallic sulfide mine" with "acid-generating waste 
rock." The term "metallic sulfide mine" is not a recognized term of art. While waste rock from a 
mine in the Kvichak and Nushagak River drainages may have acid-generating potel)tial, whether 
it does generate will pivot on the methods and manner of discharging such material into such 
area. Any hypotheticals evaluated at this time would be naught but speculation. 

Finally, Congress gave 404(c) a definite focus on particular types of resources. EPA 
looks for the effect on municipal water supplies, shellfish beds and fishery areas, wildlife, or 
recreational areas. The broader inquiries called for under routine permit programs ought go first. 
As EPA noted when it first outlined this process: 

Section 404( c) authority should not be confused with the Administrator's 
obligation under section 309 of the Clean Air Act to comment on environmental 
impact statements (EIS) prepared for section 404 projects and to refer such 
projects to the Council on Environmental Quality when he finds them to be 
environmentally unsatisfactory. Comments, objections to COIps permits, and 
CEQ referrals may be based on any kind of environmental impact. On the other 
hand, 404(c) authority may be exercised ouly where there is an unacceptable 
adverse effect on municipal water supplies, shellfish, fisheries, wildlife or 
recreation. 44 Fed.Reg. at 58076. 

In sum, subsections 404(b) and ( c) involve "specification." The goal of 404( c) is to 
identify those impacts that are "unacceptable" because they are "likely to result in significant 
degradation." §231.2(e) . EPA has the burden of proving, with written findings off act, its "basis 

----.. _----
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for any determination of unacceptable adverse impacts." 44 Fed.Reg. at 58080. The level of 
certainty is that such materials "will have" these impacts when discharged into the "defined 
area." Such conclusions require a level of knowledge typically developed during NEP A review 
and routine pennit processing. Accordingly, 404(c) has become known as EPA's "veto" 
authority, not EPA's preliminary authority. Reasoned exercise of this extraordinary, 
discretionary program2 strongly suggests that it be held in abeyance unless and until a measure of 
last resort is required to correct particularized problems in specified areas. 

Sincerely, 

Susan E. Reeves 

:ser 
cc: Client 

2 "By statute, the Administrator is authorized rather than mandated to overrule the Corps. 33 U.S.C. 
§1344(c). Because this power is discretioQary, the citizen suit provision of the Clean Water Act does not 
apply." Preserve Endangered Area of Cobb's History, Inc. v. US. Army Corps of Engineers, 87 F.3d 
1242, 1249 (C.A. II [Ga.) 1996). 

But see, South Carolina Coastal Conservation League v. U S. Army Corps of Engineers, 2008 WL 
4280376, *5-*8 (D.S.C. 2008)(citing cases in accord with Cobb's History but ultimately concluding that 
it was bound by a 4°' Circuit decision it deemed to have recognized a "duty" of "oversight imposed by 

__ Section _13!1!1(c).~). . _____ _ . . 
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rox: 907.465·3532 

September 21, 2010 

The Honorable Lisn P. Jackson 
,\dministrator 

Governor Sean Parnell 
STATE OF ALASKA 

U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator Jackson, 

S 50 West 71h Al<lIuC # 1 700 
Anchor,S" A13sk, 99501 

907·269·7450 
r" 907· 269·7~63 

wW\\'.Gov,l\laskJ .Gov 
Go\"Crnor@Absk;J ,Gov 

I am writing regarding the petition your agency received from six federally recognized tribes to 
initiate the Clean Water Act Section 404(c) process to prohibit or restrict discharges of dredged or 
fill materials, including mine tailings, within the watersheds that would include the Pebble Mine. I 
ask that you decline to invoke Section 404(c) at this time for reasons I will explain. 

Let me begin by assuring you that we share a goal of protecting the waters, wetlands, fish, wildlife, 
fisheries, subsistence, and public uses of the Bristol Bay watershed. This area is home to bountiful 
natural resources and beauty including vast runs of sockeye and other pacific salmon that support 
immensely valuable commercial, subsistence, and sport fisheries. As Governor, I will do evetything 
in my power to see that any new development fully protects the resource values of the area, and 
does not come at the e"pense of what we have today. 

While I understand and share the petitioners' desire to protect the resources in Bristol Bay, I 
disagree that invoking the 404(c) process at this time would contribute to that goal. At best, it would 
waste agency and public time and resources. At worst, it would work against our mutual aims. I offer 
the following thoughts for your consideration. 

A prrma/llrr 404M n./.rminalioll <jJecli",1y probibiling milling ill lb. orrtl UJOlllt! imping. 011 Sfoft !tlllnllIt plllnning 
ollthon'{y. Much of the land in the Bristol Bay area belongs to the State of Alaska. We have completed 
several iterations of land planning for these lands including exhaustive public outreach and 
deliberations to find a balance between competing interests and potential land uses. While we 
recognize that initiating the 404(c) process does not necessarily lead to a particular outcome, even 
the possibility tI,at the process would conclude with a prohibition against mining over vast expanses 
of State lands causes us great concern. Federal preemption of traditional State land use authority is 
an alarming prospect to say the least. To start with, it would undo years of planning effort, but the 
effects do not stop there. There has been tremendous investment in the area based on the potential 
for mineral development. We cannot fathom the liability and legal challenges that could accompany 
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an unprecedenred, after-the-fact determ.ination by the federal government that mineral dcvclopmem 
from these State lands is no longer viable. 

Cltan Wakr Acl Sedion 404(c) o/J,n no prolecliolll bgolld Ihol' illcillded ill Ih. CI.on Woler Acl 
Sedion 404(b)(I) pemJil p,vml. The regulations that implement the two parts of the Clean Water Act 
include virtually the same prohibitions, and call for virtually the same analyses and findings. Where 
Section 4D4(c) rules prohibit "unacceptable adverse effects on municipal water supplies, shellfish 
beds and fishery areas (including spawning and breeding areas), wildlife, or recreational areas," d,e 
Section 404(b)(1) rules prohibit "significandy adverse effects ... on municipal water supplies, 
plankton, fish, shellfish, wildlife, and special aquatic sites" as well as "recreational" and "aesthetic" 
''''allles.'' TI,e prohibitions and standards are very sinillar. The difference, of course, is that you are 
being asked to invoke Section 404(c) now ahead of any environmental planning and pennitting 
processes, whereas the Section 404(b)(1) process would come later", part of the permit process for 
Pebble or another mine. The fact remains that Section 404(c) does not offer any more protection for 
area resources than docs Section 404(b). 

The record il mrrenlIJ ilmjjid,"1 10 1IIPp0/1 Ih. findillg' d'JJJanded ~ Ih • .J04(c) proml, and could not begin to 
approach the record that will exist upon completion of the National Environmental Policy Act 
(NEPA) and pennit processes that would be requited for new mine developmenr. As already 
mentioned, the 404(c) process hinges on the Environmental Protection L\gency (EPA) deciding 
whether there will be "unacceptable adverse impacts" on "municipal water supplies, sheUfish beds 
and fishery areas (including spawning and breeding areas), wildlife, or recreational areas." The 
environmental planning and pennitting process for the Pebble Mine alone will necessarily produce 
volumes of studies and information that would allow for full). informed decisions about potential 
impacts from mining in the area. 

Nol enollgh is /enown 0/;01l11llill' pI ""I ill Ih, area 10 gaJ/ge lillpadl as I~qllired ~ Ih, .JO.JM plvms. State and 
fcdcralagencies have yet to receive designs or permit applications for the Pebble Project, or any 
other major mine in the Bristol Bay area. Without a specific proposal, EPA cannot evaluate the 
potential impacts or risks from the project. We do not know where facilities would be located, which 
wetlands might be impacted, or what ti,e characteristics of the dredged or fill material would be. 

A nltall;,'!/itl 404ft.) plVCW .. 0111101 b ... .".-IlId.d ill Ih, lil/l' fmm. tJIvisiolltd by Ihe "gll/aliolll. While the 404(c) 
process can be initiated before receipt of a permit application, the normal course would begin with a 
notice of a proposed detcrlnination by the Regional Administrator and conclude with a final 
detecmination by the Administrator approximately five months later. We recognize that time frames 
can be extended for good cause, but doubt that anyone envisioned extending the process over the 
multiple years it would take to collect information. complete the impact analyses, and develop a 
sound record on a par with what we could expect from the NEP A and permit processes for a new 
mine development proposal. 

Th, 404(.) proel!1J uJ{)1I1d sharI (hallg' public parlitipalioll. The public notice and opportunity for comment 
and hearing associated with the 404(c) process could not rival the outreach, education, consultation, 
and other public involvement that would occur should the Pebble Mine or another mine advance to 

ti,e NEPA and permitting phase. 
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A P"nJOtllfr oI04(c) dt/tr111ino/ion tjJi,'/iIJt!y prohibiting mining in the afrO /IIollld disproportionat,1y ill/Paftl7lml 
frsidtnts tJ/ld Alaslea Na/jllts. Approximately 70 percent of area re.idents are Alaska Native (2009). 
Seventeen percent faU below the poverty level (2008). The area has seen an 18 percent population 
decline in the last ten year.;. Knowing of your keen interest in the effects of EP.A decisions on 
disadvantaged populations, we hope you would take into account that a 404(c) decision to preclude 
mining in this economicaUy depressed region would abruptly and conclush·cly deny area residents 
any opportunity to avail themselves of the benefits they might seck from responsible mining. 

The inltndtd plilpOSt alld 1m, lltility oflhe -I04{t) prom, is in addmsjllg odllal or il1ll1linelll ad/~rst !/Jicls Ivhm Ih, 
NEl'A alld ptmJit P'Vct!SU hal" Jailed or where there is reason to believe that tlley will fail. In essence, 
the 404(c) process is best used as a backstop for the other applicable provisions of Section 404. 
including application of the 404(b)(1) gwdclincs and the interagency coordination and dispute 
resolution procedures developed pursuant to 404(q). There is no purpose or advantage to initiating 
the process now. 

For these reasons, 1 firmly believe initiating a 404(c) process would be ill-advised and potentially 
contrary to our shared goal of protecting area resources. 1 would appreciate your taking our 
concerns into account. If there is anything else we can do to assist you, please contact my office at 
907-465-3500. 

Governor 

cc: The Honorable Lisa Murkowski, U.S. Senate 
TIle Honorable Mark Begich, U.S. Senate 
The Honorable Don Young, U.S. House of Representative. 
Dennis McLerran, Regional Administrator, EPA Region 10 
John Katz, Director State and Federal Relations, Office of the Governor 



PEA" 
Portland Cement Association 

The Hon. Darrell Issa 
Cbainnan 

February 1, 201 1 

House Committee on Government Reform and Oversight 
Washington, DC 20515 

Dear Mr. Chairman: 

Thank you for your letter soliciting tlIe Portland Cement Association's (PCA) perspectives on 
federal regulatory concerns and their impact on jobs. As you may be aware, domestic cement 
manufacturers are among the most highly regulated enterprises in the country. Although we have a 
decades-long history of cooperation with the Environmental Protection Agency (EPA), the industry is 
currently facing an avalanche of EPA rules ranging from tighter air quality standards and EPA
imposed limits on greenhouse gas (GHG) emissions to rules aimed specifically at our sector. The 
cumulative impact of these rules, detailed in the attached economic study, will cost Americans much 
needed jobs as the industry continues to struggle from the steepest economic downturn since the 
1930s. By way of background, PCA is a trade association representing 25 cement companies, 
operating 97 manufacturing plants in 36 states, with distribution centers in all 50 states. PCA 
members account for 97.1 % of domestic cement making capacity. 

PCA has recently completed a cumulative economic analysis outlining these impacts and 
includes the following highlights: 

• 4000 lost jobs by 20 15, on top of 4000 lost jobs since 2007; 
• Two EPA rules will impose $5.4 billion in compliance costs by 20 15; 
• One EPA rule will close 18 plants nationwide by 2013; 
• And increased imports totaling 56% of domestic consumption by 2025. 

The U.S. cement industry provides more than 15,000 high-wage jobs with average 
compensation of $75,000 per year, and along with all ied industries, accounts for nearly $27.5 billion 
of GDP. In recent years, our sector has shed over 4,000 jobs, a nearly 25% reduction oftlIe sector 's 
workforce. As the industry attempts to recover in tlus dire econonuc climate, in September 20 10, EPA 
finalized the Portland Cement National Emission Standards for Hazardous Air Pollutants (NESHAP). 
Imposing a September 20 13 compliance deadline, the rule puts at lisk the closure 18 oflhe 97 cement 
plants nationwide and throws an additional 1 800 Americans out of work. In addition to further 
downsizing domestic payrolls and domestic manufacturing capacity, the rule will cost $3.4 billion 
over a tlIree year period for an industry that currently generates just over $6.5 billion in annual 
revenue. Industry revenues have dropped by approximately 35% from their historic nonns and are 
not expected to recover for another five years. Therefore establislung a 20 13 compliance deadline for 
a $3.4 billion rule, wluch is approximately half the industry'S current amlUal revenues, will needlessly 
weaken an industry attempting to recover from the worst market conditions since the 1930s. 

500 New Jersey Avenue, NW .. 7'" Floor 
Washington. DC 20001 
202.408.9494 Fax 202.408.0877 

www.cement.org 
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Not only does tbe Portland Cement NESHAP distort economic realities, but it may also have 
adverse enviromnental impacts, especially with respect to mercury emissions. While the 
environmental benefits for reducing emissions of nominal amounts of domestic mercury are uncertain, 
it is clear that outsourcing domestic manufacturing capacity to developing countries will merely result 
in environmental leakage and therefore increase global mercury emissions, putting the nation in a 
position in which it inlportS more cement and more air pollution. Such an outcome will not only 
undennine the nation's economic security, but it threatens to degrade the environment and public 
health as well. Because the costly Portland Cement NESHAP is scheduled to hit the industry during a 
time of major financial vulnerability, cement manufacturers request tbat Congress explore legislative 
remedies that will give industry more time to recover and preserve domestic jobs before assuming 
unreasonable compliance burdens and undesirable environmental outcomes. 

For more information related to this issue, please contact Bryan Brendle in PCA's Washington 
office at (202) 408-9494. Thank you very much for your consideration of tlus issue. 

Regards, 

Aris Papadopoulos 
Chainnan of the Board of Directors 

Attaclmlent: Report - Cumulative EcononUc Impacts of EPA Rules on Cement Manufacturers 
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Breaking Analysis of the Economy, Construction and Cement Indul tries 

Contact: ,. Ed Sullivan. Chief Economist 847.972.9006 ,. osullivanOcement.org 

January 2011 

Overview Impact of Existing and Proposed Regulatory Standards on 
Domestic Cement Capacity· 

Executive Summary 

Already a heavily regulated industry, the U.S. cement industry is currently faced with seven different 
existing or proposed Environmental Protection Agency (EPA) regulatory standards: 

• National Ambient Air Quality Standards (NMQS)-Currenlly effective 
• Greenhouse gas reporting-Currenlly effective 
• New Source Performance Standards (NSPS)-Currently effective 
• Clean Air Act's ' Tailoring Rule'-Currently effective 
• National Emission Standards for Hazardous Air Pollutants (NESHAP)-Currenlly effective, with 

compliance required in 2013 
• New standards for Commercial and Industrial Solid Waste Incinerators (CISWI)-Proposed and 

compliance to be effective in 2015 . 
• Fly Ash determination as a hazardous waste-Proposed and assumed to be effective in 2015 

PCA examined the cumulative impact of these regulations on United States cement, concrete, and 
construction industries, especially potential impact on construction costs, employment, and the 
environment. 

The EPA regulations will hinder the cement industry's ongoing modernization efforts to remain globally 
competitive. This is a subtle message to the industry to shut down plants and source cement from foreign 
sources - thereby exporting emissions along with the jobs associated with cement production. 

Regulations will export jobs 

EPA regulallons could result in the direct loss of 3,000 to 4,000 jobs in the cement industry by 2015. 
Cement industry jobs are typically high-wage jobs. These Industry job tosses translate into $200 million to 
$260 million in lost wages annually. PCA estimates that 18 plants could be forced to close because of the 
inability to meet standards or because the compliance investment required may not be financially justifiable. 
The construction industry could lose another 12,000 to 19,000 jobs because of higher construction costs. 

These direct job losses could be amplified if indirect impacts are considered. The indirect job and wage 
toses would be the result of less regional economic activity, mostly in areas concentraled near the plant 
shutdowns, and magnifying the potential distress In these communities . In total, more than 80,000 jobs 
could be lost due to EPA regulations targeting the cement industry. These job losses will stem from a 
combination of closed plants, reduced national construction due to increased costs, and amplified by 
downstream multiplier effects. 



The combination of the industry's pre-existing financial commitment to provide a reliable and efficient supply 
of cement to the U.S. market, coupled with sustained harsh economic and financial realities may overwhelm 
the industry's financial capability to comply with the EPA standards. EPA's short three-year compliance 
period for NESHAP, which addresses mercury and three other pollutants, requires compliance investments 
to begin socn. PCA estimates 2009 cement industry revenues at approximately $6.5 billion. For 2010-
2012, total industry revenues are projected at $19 billion. The $3.4 billion in investment required to comply 
with NESHAP standards equates to more than 16 percent of industry revenues accumulated during the 
years preceding NESHAP compliance (2010-2012). 

The study estimates that current and proposed EPA regulations could add $2.4 to $3.9 billion to annual 
construction costs. Increased cement Iconcrete construction costs would raise the concrete costs for a 
construction project 22 to 36 percent. 

Moreover, as the country's largest consumer of cemenVconcrete, the public sector would be hardest hit. 
PCA calculates that EPA compliance costs could add as much as $1.2 to $2 billion annually to state and 
local governments' expenditures just to maintain existing roadways and bridges. The addition of new roads 
and bridges would increase the price tag even further. 

The nation's current construction downturn has already caused low capacity utilization rates at cement 
planls and a slowdown in capital investment. An uncertain regulatory environment could reduce expected 
returns on investments In the United States and contribute to corporate decisions to walt-and-see before 
making further investments in the United States. 

Regulations will export emissions 

Lacking further investment in capacity expansion, the United States cement industry will become 
increasingly dependent on imports as a source of supply. 

At the same time that many of these regulations require compliance, an anticipated increase In population 
will result in additional demand for housing, commercial buildings, public buildings and Infrastructure - all 
boosting demand for cement consumption. Population in the United States Is expected to grow by 35 
million persons by 2020 and 46 million persons by 2025 compared to 2007 levels. 

The cumulative impact of these regulations will force increased reliance on imports to meet expected future 
consumption. Assuming all of the EPA regulations are enacted, from approximate 2010 levels of 5.9 million 
metric tons, imports are expected to reach 62 million metric tons in 2025-0r roughly 56 percent of the US 
consumption. Keep in mind, the industry currently operates roughly 125 import terminals with an estimated 
capacity of 45 million metric tons. Increased reliance on imports dramatically increases the probability of 
future material supply shortages in the U.S. construction industry. 

Because a significant portion of the Improvement in emissions due to EPA regulations comes from plant . 
closures, the EPA standards effectively export our emissions and our jobs to other cement supplying 
countries, while at the same time, absent global cement plant emission standards, increasing overall global 
emissions. 

For example, EPA's potential classification of fly ash as a hazardous waste, without an exemption for 
beneficial re-use, will virtually eliminate its use in concrete mixes, increaSing net CO, and other emissions 
aSSOCiated with cement manufacture, and reduce the performance characteristics of concrete in some 
cases. 

If EPA designates fly ash as a hazardous waste under the proposed rule, It would reverse decades of 
progress in sustainability of building materials. Use of fly ash In concrete production is recognized 
worldwide as a practice that improves the performance and sustainability of concrete by adding decades to 
the life of construction projects, and greatly reducing carbon dioxide emissions and resource consumption 
in cement production. 
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Another regulation Ihat will have a negative environmental impact is the new standards for Commercial and 
Industrial Solid Waste Incinerators (CISWI), which negates the incentive for cement plants to burn 
alternative fuels, like tire-derived fuel (TO F). The CISWI slandard potentially reverses decades of 
environmental cleanup success and EPA support for using TOF as a fuel. A significant reduction in the 
use of TOF would materialize under potential CISWI standards and could lead to a seven-fold increase in 
scrapped tires that must be land filled by 2025 - creating a new environmental concern. 

Overview 

PCA's Market Intelligence Group is tasked to provide a rough estimate of the potential impact on domestic 
cement production resulting from seven different eXisting or proposed Environmental Protection Agency 
(EPA) regulatory standards. These standards are at different stages of potential enactment, ranging from 
in-place standards to the public comment stage. As a result, in some instances, peA must make 
assumptions regarding the substance and timing of these potential regulations. The standards Include: 

• National Ambient Air Ouallty Standards (NAAOS) (Currently effective); 
• Greenhouse gas reporting (Currently effective). 
• New Source Performance Standards (NSPS) (Currently effective). 

. • Clean Air Act's "Tailoring Rule" (Currently effective). 
• National Emission Standards for Hazardous Air Pollutants (NESHAP) (Compliance 2013). 
• Potential new standards for Commercial and Industrial Solid Waste Incinerators (CISWI) 

(Proposed compliance to be effective 2015). 
• Fly Ash determination as a hazardous waste (Assumed to be effective 2015). 

PCA assesses the impacts of EPA regulatory standards by presenting a scenario representing an 
environment with no new EPA regulations (Baseline Scenario) and comparing those conclusions against a 
scenario that Includes all EPA regulatory standards (Compliance Scenario). The difference between the 
two scenarios represents the aggregated Impact of EPA regulations. While a myriad of impacts could also 
arise from the enforcement of more rigorous EPA standards, this report focuses on the Impact on United 
States cement consumption, cement production, cement capacity, import volume and penetration, the cost 
to the cement Industry attached to compliance, potential impacts on construction costs, and the potential 
impacts on employment. 

EPA has been vague regarding the meshing of these standards into a coherent regulatory strategy directed 
at emitting industries, Including those targeting cement producers. PCA, as· a result, Is forced to make 
assumptions regarding the coherency and conSistency of EPA's regulatory policies targeting the cement 
industry. Actual form and substance of EPA regulations that characterize the compliance scenario may 
differ significantly from the regulations that eventually materialize. As a result, risk should be attached to 
PCA's impact estimates. 

Key Findings 

• The EPA's potential classification of fly ash as a hazardous waste, without an exemption for 
beneficial re-use, will virtually eliminate its use in concrete mixes leading to a 30 million metric ton 
increase in cement consumption by 2025, reduce domestic cement supply by roughly 2.0 million 
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metric tons, increase costs, net CO, and other emissions associated with cement manufacture, and 
reduce the performance characteristics of concrete in some cases. 

• The NESHAP standards alone could force the closure of 18 cement plants representing 11 million 
metric tons of capacity. An additional 3 plants are at high risk of closure, representing an additional 
2.5 million metric tons. These high risk plants are assumed to continue to operate . 

• EPA's regulations that trigger "new source" designations under the NESHAP, CISWI or NSPS 
standards could hinder the cement industry's ongoing modernization efforts to remain world class 
competitive, and as a result, could eventually lead to an additional 4 plant closures representing 
another 3.4 million metric tons of capacity beyond NESHAP. Furthermore, this aspect of the EPA's 
standards is a subtle message to the industry to shut down plants and SOurce cement from foreign 
sources - thereby exporting emissions along with jobs, associated with cement production. 

• EPA regulations will result in a dependence on cement imports. Imports are expected to increase 
from roughly 5.9 million metric tons in 2010 to an estimated 36 million metric tons In 2015, 62 
million metric tons by 2020, and 82 million metric tons by 2025. The industry currently operates 
roughly 125 Import terminals with an estimated capacity of 45 million metric tons. Increased 
reliance on imports dramatically increases the probability of future material supply shortages in the 
U.S. construction industry. 

• EPA regulations could potentially lead to higher overall concrete costs to the construction indUstry 
of at least $2.5 to nearly $4 billion annually. 

• EPA regutations could result in the direct loss of 3,000 to 4,000 jobs In the cement Industry and 
potentially another 12,000 to 19,000 direct Jobs in the construction Industry due to higher 
construction costs. These direct Job losses could be amplified if up and downstream indirect 
impacts are considered. In totat, more than 80,000 jobs could be lost due to EPA regulations, 

• To meet NESHAP standards, PCA estimates that 90% of all cement plants will be forced to invest 
In bag houses to meet particulate matter standards. To comply with the combined Hg, THC, and 
HCI standards, PCA estimates that 9% of all plants will be required to invest in stand-alone wet 
scrubber systems, 75% of all plants will be required to Invest in ACI systems, 20% of all plants will 
be required to invest in wet scrubber-ACI combination systems, and 65% of all plants will be 
required to Invest In Regenerative Thermal Oxidizer (RTO) systems. 

• To meet CISWI standards, PCA estimates that 87% of all alternative fuel burning cement plants, a 
subset of the total universe of plants, will be forced to invest In bag houses to meet particulate 
matter, lead and cadmium standards. This includes investments to existing bag houses and in 
some cases the construction of new bag houses. To comply with the combined Hg, SOx and HCI 
standards, PCA estimates that 22% of all plants will be required to invest in a stand-alone wet 
scrubber system, and 62% of all plants will be required to Invest In wet scrubber-ACI systems. To 
comply with NOx, 22% of all plants will be required to invest in SNCR systems. To comply with 
carbon monoxide, 39% of plants will be required to Invest in burner systems. 

• To compty with NESHAP standards, the industry must Invest at least $3.4 billion. An additional $2.0 
billion must be invested to meet CISWI standards. This excludes potential spending by plants PCA 
estimates will close due to the Inability to meet standards or due to the excessive financial burdens. 

• The combination of the industry's pre-existing financial commitment to provide a reliable and 
efficient supply of cement to the U.S, market, coupled with sustained harsh economic and financial 
realities may overwhelm the industry's financial capability to comply with the NESHAP standards 
and proposed CISWI standards. NESHAP will be in force in three short years, which means that 
compliance investments must begin soon. PCA estimates total industry revenues during 2010-
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·2012 at $19 billion. The $3.4 billion in investment required to comply with NESHAP standards 
equates to more than 18% of industry revenues accumulated during the years preceding NESHAP 
compliance (201 0-2012). 
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Baseline Scenario (No Emission Policy) 

U.S. Cement Consumption Projections 

Longer term cement consumption will be dictated by population gains, and thIs implies cement 
consumption will reach nearly 150 million metric tons by 2025. 

U.S. cement consumption reached nearly 70 million metric tons In 2010. compared to near record levels of 
128 million metric tons recorded in 2005. This decline reflects current economic adversities. With 
economic recovery, cement consumption is expected to reach 112 million metric tons in 2015, 131 million 
metric tons in 2020, and 147 million metric tons in 2025. 

All market segments and regions recorded significant declines in cement consumption through 2009. This 
reflects a peak-to-trough decline In cement volumes of nearly 59 million metric tons - the worst In U.S. 
history. Tightened lending standards, weak labor markets and rising foreclosures continue to hamper an 
oversupplied residential construction market. Nonresidential construction is experiencing the brunt of the 
financial credit crisis as many projects have been delayed or canceled. This, coupled with ristng vacancy 
rates and long project planning timelines, creates an expectation of a long recovery for commercial 
construction is expected. Public construction markets have demonstrated dramatic weakness as state 
governments struggle with soaring fiscai deficits from falling tax revenues. With public construction 
accounting for roughly 50% of cement consumption, this sector will play an important role in determining the 
industry's outlook. These underlying fundamentals suggest a recovery in cement consumption during 
2010-2012 could be extremely modest. 
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Beyond 2012, volume gains in cement consumption are expected to become more robust. A new highway 
bill may materialize In 2013. In addition, substanlive job gains during 2009-2012 will Improve state fiscal 
conditions - leading to a revival in state construclion spending. In the context of sustained economic 
growth, residential and nonresidential construction is also expected to record significant gains. By 2013, il 
is likely that all three construction sectors (public, residential and nonresidential) will record strong positive 
growth. Even with Ihis, PCA believes the peak-to-peak recovery period (past peak 2005) will lake eleven' to 
twelve years. 

Longer term, PCA expects Ihe U.S. economic growth rate will underperform consensus projeclions of 3% 
annually. As the U.S. population ages, slower economic growth may materialize. The argument for slower, 
fulure long-term economic growth rates Is anchored in future demographic changes and Its likely impacl on 
spending habils among age groups. The persistent and sustained aging of the population will slow 
consumer spending. This will be compounded by other Issues. PCA calculates that the aging of America 
will result in a 50 basis point reduclion in growth of consumer spending and overall economic aclivity by 
2020. PCA's long-term cement consumption projections are based on 2.4% real GOP growth. Upside risks 
are contained In PCA projeclions . 

PCA projeclS long-term cemenl consumption will reach 131 million metric tons by 2020 and 147 million 
metric tons by 2025 - reflecting growth of 32 million tons compared 10 2007 levels and growing at a 1.0% 
compound annual rate. Roughly 76% of the growth in cement consumption Is driven by growth In 
population. The remaining 19% is driven by gains In growth in per capila cemenl consumption'. In 
comparison, during 1994-2007, cemenl consumption grew 29 million metric Ions at a compound annual 
growth rale of 2.3%. During 1994-2007, 63% of the market growth was driven by population gains and 17% 
by gains In cement consumption per capila. 

Long-term cement projections are calculated by combining Bureau of Census' (BOC) population projections 
wllh per capita cement consumption estimates to yield total cement consumption. Changes In per capila 
cement consumption are driven by projected economic aclivily at the state level and measured by real 
gross state product. 

The anticipated increase in population will result in additional demand for housing, commercial buildings, 
public buildings and infrastruclure - all boostlnQ demand for cement consumption. Population In the United 
Slates is expected to grow by 35 million persons by 2020 and 46 million persons by 2025 compared to 
2007 levels. According to the Bureau of Census (BOC) April 2005 forecast, U.S. 2007 population is 
estimated at almost 302 million persons and is expected to reach 344 million persons by 2020 and 346 
million persons by 2025 - reflecting a 16% increase over 2007 levels. 

PCA projections may be conservative. Nationally, per capila cement consumption is expected to reach 
0.392 metric tons per capita by 2020, compared to 0.362metrlc tons per capita recorded In 2007. This 
reflects an increase of slightly more than 3%. The projections fall well below those experienced during the 
previous 13 year period when per capita cement consumption grew by nearly 17.2%. Economic growth 
directly Impacts growth In per capita cement consumption. Sironger economic acllvity leads to higher 
household formation, stronger fiscal conditions at the state level, and higher expected return on real 
investments, leading to higher levels of residential, public, and nonresidential construction activity. Stronger 
long-term economic growth will encourage greater construction activity and hence cement consumption per 
capita. According to PCA estimates, per capita cement consumption grows 0.5% for every one percent 
increase in real GOP growth. 

I The projected per capita growth rate is exaggerated by the current depressed market, lowering the jump·off point. 
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Fly Ash Usage 

Fly ash usage by the concrete/cement industry is expected to increase on a sustained basis
reducing CO, emissions as well as other emissions associated with the manufacture of cement and 
lowering costs to end users of concrete. 

Since fly ash can be a substitute for cement in concrete mixes, its' usage coutd directly impact cement 
consumption projections. The basetine scenario assumes continued gains in the use of fty ash in concrete 
mixes - at the expense of cement consumption growth. The use of fly ash in concrete mixes has been 
increasing steadily - constituting roughly 15 million metric tons, or 10.5% of total cementitlous material 
consumption (cement, slag cement and fly ash in 2010). By 2030, PCA expects fly ash will account for 
14%-15% of total cementitious material consumption. Given Ihis Increase and fly ash use as raw feed in 
cement kilns, PCA expects fly ash consumption will reach nearly 33 million tons by 2030. Not only will the 
use of this fly ash reduce construction costs and improve concrete's durability characteristics for some 
applications, but for every ton used, it directly replaces cement In the concrete mix. Since fly ash requires 
no calcination, it reduces C02 emissions and other emissions associated with the manufacture of cement. 

U.S. Cement Capacity Projections 

Increases in cement capacity and additives will likely be offset by the structural decline in wet kiln 
capacity. 

The portland cement industry in the United States is currently comprised of more than 30 producers 
operating more than 167 kilns in 2008 with an estimated domestic clinker capacity of nearly 92 million 
metric tons. Gypsum is mixed with clinker to form portland cement. Gypsummmestone currently accounts 
for 7.5% of the mix. Including gypsum and limestone additions, domestic cement capacity Is currently 
estimated at 99 million metric tons. 

Domestic cement capacity Is expected to reach roughly 107 million metric tons In 2015 and beyond. These 
estimates reflect planned capacity expansions. Capacily estimates also include assumptions regarding the 
continued retirement of older wet kilns. 

PCA assumes no new capacity is added beyond these announced plans. This assumption may have merit. 
Large multinational companies dominate ownership of the United States cement industry. Within a 
multinational company, each geographic region, such as the United States, competes against other global 
regions for scarce corporate investment dollars (keep in mind, expanding cement capacity is extremety 
expensive - a two million metric ton plant now costs upwards of $575 million). The rate of return on new 
capacity investment in the United States is compared against returns in other countries. Current financial 
distress caused by low utilization rates and an uncertain regulatory environment could reduce expected 
returns on investments in the United States and contribute to corporate decisions to wait-and-see before 
making further Investments in the United States. The bottom line is that investment in cement plants in the 
U.S. is now facing higher risk, because of difficulty to achieve environmental compliance, and lower returns 
due to increased environmental compliance cost. Higher risk and lower returns drives off investment. 

In addition to clinker capacity expansions, changes In U.S. specifications allowing for increased use of 
limestone in portland cement could increase the potential domestic supply. Further changes in U.S. 
specifications occurred in 2010 allowing for increased use of Inorganic cementltious materials such as fly 
ash and slag. How much these specification changes increase cement capacity depends on how plants 
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elect to exercise these options. GypsumAimestone allowances currently add 7.5%. peA expects that total 
additions will grow to 10% by 2025, adding more than 2.0 million metric tons to domestic cement supply. 

Expansions. in cement supply are expected to be largely offset by displacements of capacity. Economic 
stress and declining cement consumption have resulted In commissioning delays and slower planned ramp
ups for new plants. Two planned "greenfield' plants have been postponed indefinitely. Permanent or 
temporary shutdowns at 16 plants have been announced or .are planned. Plant shutdowns since 2008 have 
reduced domestic clinker capacity by 9.7 million metric tons. Some, but not all, of these capacity 
displacements may be permanent. Of the closure announcements, seven plants are considered 
permanent, reflecting nearly 4 million metric tons. Of the remaining temporary closures, peA assumes 
these plants will remain closed until stronger market conditions may dictate reopening. Plants that are idled 
for more than 2' years have an added risk of being considered as 'New Sources'. This designation would 
greatly reduce the probability of a kiln re-starl and may result In downside risk to peA capacily projections. 

In addition to cyclical displacement of capacily, the cement Industry has been gradually phasing out its wet 
kiln clinker capacity, reducing Its clinker capacity by approximately one million metric tons annually during 
the past ten years. The wet kiln process is an older proces.s and Is typically less energy efficient'. During 
the past Iwo years, the phase-out of wet kilns has accelerated - reducing wet kiln clinker capacity by nearly 
5.6 million metric Ions. In the context of current economic distress, the potential for higher energy prices in 
the future, and Impending federal GHG controls, the accelerated pace of wet kiln retirement is expected to 
continue. peA assumes total wet kiln clinker capacity will decline to 2.7 million metric tons In 2020 and 
beyond compared to 12 million metric tons In 2007. This assumption suggests a 9.3 million ton reduction in 
existing wet-kiln clinker capacity by 2020-2025. 

2 Note: the last wet kiln was Installed 35 years ago. 
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Combining estimates of capacity expansion, changes in specification standards, and the structural shut 
down of wet kilns, translates into domestic clinker capacity estimates at roughty 97 million metric tons in 
2015 and 95 million metric tons in 2025. With gypsum and limestone additives, this transtates into 107 
million metric tons of cement capacity by 2015. 

U.S. Baseline Imported Cement Projections 

Lacking further Investment in capacity expansion, the United States cement Industry will become 
increllsingly dllpendent on Imports as a source of supply. 

Aside from domestic supply, the cement industry operates roughly 125 import terminals with an estimated 
capacity of 45 million metric tons. The ability and willingness to import cement Is determined by demand 
conditions, prevailing global shipping rates, and the availability of ships to carry cement. Imports are 
viewed as swing supply, with volume Increasing and decreasing depending upon the shortfan between 
domestic capacity and total United States consumption. 

Imports have declined since 2006 from 36 million metric tons to roughly 5.9 million metric tons In 2010. 
Weak demand is largely responsible for this decline. In the context of weak demand conditions and low 
domestic utilization rates, Imports share declined to 9.3% market share in 2010, compared to a 28.2% 
market share in 2006. With a gradual economic recovery expected, higher domestic utilization rates will 
emerge stowly and import shares are expected to remain near 9% through 2012. tn the context of 
sustained growth, a recovery in utilization rates is expected to materialize, prompting Import market shares 
to increase. From expected 2010 levels of 5.9 million metric tons, imports are expected to reach 12 million 
metric tons by 2015 (11 % market share), 32 million metric tons in 2020 (24%), and 48 million metric tons In 
2025 (nearly 33%). 

U.S, Baseline Clinker Production Projections 

Longer tenn cement production will be capped by high utilization rates and a possible hiatus On 
further expansion initiatives. 

Actuat domestic clinker production declined from 90 million metric tons In 2006 to less than 60 million metric 
tons In 2010. With the economic recovery, cement production is expected to reach 90 million metric tons in 
2015 and beyond. These projections reflect PCA's estimates regarding domestic capacity, cement 
consumption, import volume, exports, and probable Inventory changes. 

U.S. Kiln Fuel Composition Characteristics 

While coal will continue to be the main source of kiln fuel, the Industry will increase its reliance on 
alternative fuels. 

The cement industry has made large strides in improving fuet efficiency over the past two decades. On 
average, the Industry currently requires 4.1 million British Thermal Units (BTUs) of fuel per equivalent 
metric ton. This compares to roughty 4.5 million BTUs per equivalent metric ton in 2000, indicating an 
improvement in fuel efficiency of roughly 9% over the past decade. 
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During 2007-2009, an average of 12 percent of total fuel consumption in BTUs was composed of allernative 
fuel sources. Of these alternative fuel sources, approximately one-third were lire-derived, almost 40% were 
from solvents, 3% were from oil, and one quarter were from other solid wastes and miscellaneous 
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U.S. Cement Plant Fuel Consumption 
2005 (% Composition) 

Alternative Fuels 

alternate fuel sources. Tire-derived fuel (TDF) is a significant energy source due to Its relatively high BTU 
value. A decrease In its use would lead to higher fuel costs and higher emissions rates' . As for primary 
fuels during this period, coal and coke represented over 80% of total fuel consumption, whereas natural gas 
represented around 3.5%. These are supplemented by middle distlliales, gasoline, residual oil, and 
liquefied propane gas (LPG). 

Compliance With EPA Standards Scenario 

The EPA emission compliance scenario Includes all assessments regarding cement consumption and 
capacity changes contained in the baseline scenario. The compliance scenario assumes the EPA declares 
fly ash as a hazardous waste, but provides allowances for beneficial use of fly ash in cement production 
and concrete. This assumption changes the cement consumption outlook significantly. Potential impacts 
on cement capacity, domestic cement production, capacity utilization and Imports are estimated In the 
context of assumed EPA Imposed emission policies. 

Seven different, existing or proposed, EPA regulatory standards are considered In the compliance scenario. 
These standards are at different stages of potential enactment, ranging from in-place standards to the 
public comment stage. The existing and proposed standards, with enforcement dates in parenthesiS, 

Include: 

• The EPA states on its website (epa.gov/epawaste/conserve/materlals/tires/tdf.htmUcement) "based on over 
15 years of experience with more than 80 individual facilities, EPA recognizes that Ihe use of lire-derived 
fuels is a viable alternative to the use of fossil fuels. EPA testing shows that TDF has a higher BTU value 
than coal. 
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• National Ambient Air Quality Siandards (NAAQS) (Currently effective); 
• Greenhouse gas reporting (Currently effective). 
• Clean Air Act's "Tailoring Rule" (Currently effective). 
• New Source Performance Standards (Currently effective). 
• National Emission Standards for Hazardous Airborne Pollutants (NESHAP) (Compliance 2013). 
• Potential new standards for Commercial and Industrial Solid Waste Incineration (CISWI) (Proposed 

compliance 2015). 
• Fly Ash determination as a hazardous waste (Assumed 10 be effective 2015). 

The EPA has been vague regarding the meshing of these standards into a coherent regulalory strategy 
directed at emitling induslries, including those targeting cement producers . Lacking definitive rulings on 
EPA standards, PCA is forced to make assumptions regarding the timing, coverage and scope of EPA 
policies that impact cement plant emissions. 

Compliance Scenario: Fly Ash Ruling 

peA assumes the EPA will not classify fly ash used in concrete mixes and cement as a hazardous 
waste. While the EPA has yet to reach a final ruling on fly ash, this report assumes an enforcement 
date of 2015. 

Most EPA standards impact the cement industry's supply side by mandating compliance cost investments 
and the annual operating costs associated with those investments. EPA's proposal on fly ash, however, has 
potentially large impacts on cement consumption, with smaller impacts on the suppty side. Consumption 
tevels playa role in determining plant operating rates, expected return on investments (ROI), and imports. 
As a result, the fly ash rule must be addressed first in the compliance scenario. Otherwise, all other 
assumptions and assessments made in the baseline scenario pertaining to consumption remain in place for 
the compliance scenario. 

Fly ash is a by-product of coal combustion from electric utilities and independent power producers. A large 
portion of fly ash generated from electricity generation is recycled in cement and concrete. The benefits of 
using fly ash in concrete come from improved durability, increased ultimate compressive and flexural 
strengths, reduced permeability, and mitigation of alkali silica reactivity (ASR). Concrete made with fly ash 
often extends the life of construction projects by decades, minimizing environmental impacts of rebuilding. 
Since fly ash requires no calcination (converting limestone to cement) and therefore produces no carbon 
dioxide (C02) or other emissions excluding those associated with the initial coal combustion, it is 
environmentally atlractive. Finally, fly ash is less expensive than cement, reducing the cost of construction 
projects. 

Coal powered electric utilities account for roughly 22.5% of total United States eleclric power, or roughly 
100 quadrillion BTUs. Total energy consumption will grow in the years ahead. Based on statistics from the 
American Coal Ash Association (ACAA), roughly 70 million tons of fly ash is produced as a by-product of 
this energy generation annually. According to the Energy Information Agency (EIA), coal powered 
electricity generation will account for slightly less than 22% of totat electric power by 2030 - or roughly 110 
quadrillion BTUs. This implies that the fly ash by-product of coal combustion from electric utilities wil l 
increase from current levels, despite efforts to pursue renewable energy power sources. PCA estimates 
that 78 million tons of fly ash will be produced in 2025. 

Roughly 30 million tons of fly ash produced annually is re-used for beneficial purposes. This impties that 
roughly 40 million tons of fly ash Is committed to landfills. The ACAA identifies 15 major users of fly ash 
ranging from construction to agricultural industries. Cement and concrete are the largest consumers of fly 
ash for beneficial purposes. Fly ash is normally contained in the concrete mix, accounting for roughly 12 
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million tons of consumption annually. Fly ash is also used in cement kilns as raw feed, accounting for 
roughly 3 million tons of consumption annually. 

Coal combustion residuals, often referred to as coal ash, are currently considered exempt wastes under an 
amendment to the Resource Conservation and Recovery Act (RCRA). EPA is proposing to regulate, for the 
first time, coal ash, in order to address the risks posed by the disposal of the wastes generated by electric 
utilities and independent power producers. EPA is considering reclassifying fly ash as a hazardous waste 
under Subtitle C of the Resource Conservation and Recovery Act. EPA may exclude from the hazardous 
designation material used for beneficial purposes (as specified by EPA). 

Should the EPA designate fly ash as a hazardous waste under the proposed rule, it would reverse decades 
of progress in sustalnability of building materials. Use of fly ash in concrete production has become 
recognized worldwide as a practice that improves the performance and sustalnability of concrete by adding 
decades to the life of construction projects, and greatly reducing carbon dioxide emissions and resource 
consumption in cement production. Moreover, the proposal would be inconsistent with the EPA's 
Comprehensive Procurement Guideline program mandating procuring agencies to purchase certain 
deSignated products containing recycted materials, including, in particutar, cement and concrete containing 
fly ash. These standards are often amplified by state mandates for fly ash usage in public construction 

projects. 

EPA concluded the public comment stage regarding fly ash 's designation as a hazardous waste. EPA is 
currently considering two options; (1) designation of all fly ash as a hazardous waste when disposed or as a 
solid waste and (2) omitting the deSignation of fly ash as a hazardous waste if its use has beneficial 
purposes. For this report, PCA assumes EPA will omit the designation of fly ash as a hazardous waste for 
concrete mixes and cement kiln use. While EPA has yet to reach a final ruling on fly ash, this report 
assumes an enforcement date of 2015. 

While this may seem a generous assumption, in all likelihood fly ash usage, even if beneficial, will be open 
to legal actions, with similar results as if it were declared a hazardous waste. Fly ash's designation as a 
hazardous waste, whether for beneficial use or not, would have several impacts including; stigmatization of 
its use as an ingredient In concrete or cement, raise the potential of law suits against producers and end
users of fly ash, including electric utilities, cement and concrete producers, and construction companies, 
and potentially raise insurance premiums for principals that continue to employ the use of fly ash. 

The exposure to legal action will dramatically hinder, and possibly eliminate, the use of fly ash use in 
concrete mixes. TypicaNy, parties with the largest financial resources are the most exposed to law suits -
namely the electric utilities. PCA assumes that rather than sell fly ash for beneficial use and risk exposure 
to legal action, most electric utilities wliliandflil fly ash'. The additional costs associated with this decision 
are likely to be built into the rate base for the coal burning electric utility. In such a scenario, it makes little 
difference whether concrete producers and construction companies opt to accept legal risks assoclaled with 
fly ash usage because coal burning electric utility companies will stop selling fly ash. 

This scenario implies that the fly ash ruling could increase electricity costs to consumers. According to this 
scenario, coal burning utilities will forego revenues associated with fly ash sales and incur landfill costs 
(estimated at $300 per ton). At 15 million tons of fly ash used by the cemenVconcrete industry annually, 
this implies a net incremental cost 10 coal burning utilities of roughly $5.7 billion annually. Keep in mind, 

• ''The stigma of being associated with hazardous waste is real and is already affecting the markets". Thomas A 
Adams, e.ecutlve Director of the American Coal Ash Association. ePA public hearing, October 27, 2010, Kno.ville, 

Tennessee. 
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cement/concrete usage of fly ash is expected to increase according to the baseline scenario, implying even 
larger potential net incremental costs to coal burning utilities. peA estimales that this could translate into 
roughly a 4% increase in incremental costs to coal burning utilities which will likely be passed onlo 
consumers In the form of higher electricity rates. As a signiOcant consumer of electricity, cement 
production cost would significantly increase resulting in upward price pressure on cement. 
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Fly Ash Ruling Impact: Higher Cement Consumption 

Without the use of ffy ash In concrete mixes, cement consumption will increase dramatically. 

The elimination of fly ash usage suggests a significant increase In cement consumption. While the ratio can 
vary depending upon the application, one ton of fly ash in the concrete mix is assumed to displace one ton 
of cement consumption. The baseline scenario assumes the use of fly ash in concrete mixes has been 
increasing steadily, constituting roughly 10.5% of lotal cementitious material consumption (cement, slag 
cement and fly ash). By 2025, peA expects fly ash will account for 14%·15% of total cementitious material 
consumption. peA expects fly ash consumption used in concrete mixes will reach nearly 30 million tons by 
2025. This implies that cement consumption will Increase by an equal amount. 

Fly Ash Ruling Impact: Increases Construction Costs 

Concrete construction costs will Increase, adding nearly S1 billion annually to total United States 
construction costs. 

In most construction projects, fly ash accounts for 15% to 40% of the cementitious material mix. This will 
vary by project and region depending upon the availability of slag as well as user preferences. During 2001 -
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2010 the price of fly ash averaged 565.55 per ton compared to $90.52 per ton for cement. Using these 
averages impl ies that concrete mixes using: 

• A 15% fly ash mix averaged $86.77 per lon, or a savings of $3.74 per ton - translating into a 4.1% 
reduction in concrete costs for a construction project; 

• A 25% fly ash mix (most common) averaged $64.27 per ton, or a savings of $6.24 per ton, 
translaling into a 6.9% reduclion in concrete costs for a conslruction project. 

• A 40% fly ash mix averaged $60.53 per ton, or a savings of $9.99 per ton, translating inlo an 11 % 
reduclion in concrete costs for a construction project. 

Using a five year average of cemenlilious material intensities, out of everyone million real 1996 dollars of 
construction activily, roughly $14,500 is attributed to cemenlitious material costs. Prior to the recession's 
collapse of construction activity, Ihe construction market was averaging roughly $750 billion in real 
construction spending. This Iranslates into roughly $11 billion In cementitious material spending. A 
hazardous waste designation for fly ash would likely increase conslruction costs 4% 10 11 % per 
construction project. 

Fly Ash Ruling Impact: Lowers Domestic Cement Supply 

Use of supplementary cementitious material could be reduced by 25%, reducing domestic cement 
supply by more than 2.0 million metric tons. 

Speciflcation changes have allowed for an increase In the amounl of limeslone and added to ground clinker 
to form cement. Recenlly, specification changes have permilled the use of Inorganic malerials, or fly ash, 
10 be added to timestone, gypsum, and ground clinker 10 form cement. PCA's baseline scenario assumed 
that "inorganic· addilions (fly ash and slag) would represents a 2.5% national average of the cement mix by 
2015 and beyond. Under the proposed fly ash ru ling, Ihese additions cease. This Implies that while 
domestic supply of clinker remains unchanged by the fly ash rule, domestic supply of cement is reduced by 
roughly 2.5 million melric Ions annually by 2015. 

The combination of increased demand of roughly 16 million melric tons in 2015, 20 million metric tons in 
2020, and 24 million metric tons in 2025 and reduced domestic supply of roughly 2.5 10 3.0 million metric 
tons annually suggests thaI the fly ash rule will push domestic production 10 its limits and add significantly 10 
either domestic manufaclurers' incenlive to invest or increase their volume of imports. Given the context of 
a harsh regulatory environment facing domestic producers, aside from the fly ash rule, it is unlikely 
add itional investment will be forthcoming . The disparity between increased cement demand and reduced 
cement supply suggests a dramatic increase in imports beginning in 2015. 

To compensate for the elimination of fly ash as an addition to Ihe cement mix, PCA assumes that domestic 
cement production will inClease to offset the shortfall. This implies a higher utilization rate among existing 
domeslic ptants beginning in 2015 (2.5% increase in production). Compared to cement production, this 
implies that the absence of fly ash additions to the cemenl mix increases: 

• C02 emissions by more than 2.5 million tons annually. 

• Mercury (Hg) emissions by 620 pounds Ibs annually. 

• Total hydrocarbons (THC) emissions by 1.5 million pounds annually. 

• PartiCUlate Matler (PM) emissions by 1.2 million pounds annually. 
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• Nitrogen oxide (NOx), sulfur dioxide (Sox), dioxinlfurans (D/F), carbon monoxide (CO), lead (Pb), 
cadmium (Cd) generated by alternative fuel burning plants will also increase. 
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These assessments dramatically underestimate the potential increase in emissions associated with the fly 
ash ruling due to PCA's assumption that it is unlikely additional investment in capacity expansion will be 
forthcoming given the context of a harsh regulatory environment facing domestic producers. By itself, the fly 
ash ruling would imply an increase in more than 25 million metric Ions by 2025 of cement consumption in 
the United States due to fly ash's elimination in concrete mixes. Absent other existing and potential 
regulations this ruling would encourage increases in investment to expand domestic cement capacity to 
meet the increase in forced consumption. Assuming 25% of this new, forced demand would be met by 
Imports, this Implies capacity expansion equivalent to 11 new cement plants at an average capacity of 2 
million tons operating at 90% utilization. This equates to an increase in domestic production eventually 
reaching 20 million metric tons annually, adding to economic activity (GDP) and employment. 

If PCA's assumption regarding additional capacity investment is relaxed, cement production would increase 
significantly and the emissions associated with cement production would increase as well, even with 
optimal emission capture technologies in place. Accordingly, the absence of fly ash additions to the 
concrete mixes increases domestic production and hence emissions by the following: 

• C02 emissions by 16-24 million tons annually during 2015-2025; 

• Mercury (Hg) emissions by 3.3 to 4.5 th ousand pounds annually during 2015-2025. 

• Hydrochloric Acid (HCl) emissions by 1.2 to 1.7 million pounds annually during 2015-2025. 
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• Totat hydrocarbons (THC) emissions by 6 to 8 mittion pounds annually during 2015-2025. 

• Particutate Matter (PM) emissions by 4.8 to 6.7 mittion pounds annually during 2015-2025. 

The ruling on its surface, seems to run counter to a coordinated EPA emission reduction strategy (fly ash all 
about ·off coat"; EPA assumes no stigma). Or, it implies a coordinated EPA strategy that successfully 
reduces wastes by exporting the probtem. PCA's assumption that Is unlikely additional investment will be 
forthcoming given the context of a harsh regulatory environment facing domestic producers falls in-tine with 
the latter. Keep in mind, removing fly ash from concrete mixes Increases cement production - either 
domestically or in foreign source countries or both. The extent to which the corresponding emission 
increases are realized in the United States is dependent on further Investment in United States cement 
capaclly. World-wide emissions arising from increased cement production witt result from the fly ash ruling. 
If the additional cement is not produced In the United States, it witt be produced elsewhere and the 
emissions associated with additional cement production witt be released, plus the emissions associated 
with its transportation back to the U.S. 

Fly Ash Ruling Impact: Domestic Kiln Usage and Cost Impacts 

Raw feed costs will increase - adding to the costs of cement and concrete. 

The fly ash ruling not only impacts the volume of cement consumption and its supply, but would also have 
an impact on the cost of producing cement in the United States. Fly ash is used in cement kilns as raw 
feed, accounting for roughly 3 million tons of fly ash consumption annually. Fly ash is used mainly for its 
alumina in cement kilns but also contributes silica, Iron and calcium to the raw material mix. It improves 
clinker quality, mainty due to its lower alkali content and fineness. The rate of substitution is generally 3-5% 
of the raw materials. Use of fly ash in cement kilns may also release unburned carbon - reducing energy 
requirements at the kiln. The fly ash ruling would end its use in the kiln. This ruling, therefore, seems to 
run contrary to the EPA's Tailoring Rule aimed at best practices to reduce C02 emissions. 

Other materials would be used to offset fly ash's displacement in -the kilns. One benefit of fly ash usage Is 
low cost. tt is likely that the replacement materials would be more expensive than fly ash - potentially 
Increasing the manufacturing cost per ton of cement. PCA estimates roughly a $4 Increase in material cost 
per ton for the replacement of fly ash in the kiln. At roughly 3 million metric tons of fly ash consumed 
annually this translates into a $12 million increase in kiln material costs per year or roughly $0.15 to $0.20 
per ton when dispersed across national production. 

Fly Ash Ruling Impact: Demolition Costs 

A hazardous waste designation could lead to substantive increase in demolitIon costs associated 
wIth the containment of fly ash. 

The legal risk associated with fly ash's designation as a hazardous waste pertains to both continued use In 
construction and for the demolition of existing concrete structures. A hazardous waste designation could 
lead to substantive demolition costs associated wilh the containment of fly ash. Presumably these costs 
witt be borne by the demolition company and passed onto the site developer. Even in this context, legal 
risks remain. PCA has not addressed this issue in the current study. 

Compliance Scenario: NESHAP & CISWllmpact 

EPA has recently ruted on National Emission Standards for Hazardous Air Pollutants (NESHAP). This 
regulation requires compliance in 2013, requiring cement producers to invest billions of dollars in 
compliance equipment targeting specific emissions prior to the compliance date. At the same time, EPA 
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recently proposed a broader set of emission standards, and at different levels of tolerance and 
measurement, than NESHAP, for emissions generated by alternative fuel burning plants under Commercial 
and Industrial Solid Waste Incineration (CISWI). CISWI is scheduled for enactment in 2015. 

EPA has not issued guidance regarding compliance for alternative fuel burning plants during the time gap 
between NESHAP and CISWllmplementation, or the 2013-2015 period. Conceivably, an alternative fuel 
burning plant (which has been enco,uraged by the EPA) could be faced with investing by 2013 in 
compliance equipment for NESHAP and a different set of compliance equipment for CISWI by 2015. Such 
a scenario suggests a lack of coordination between the two policies. At issue is the EPA's designation of 
specific cement plants as either a cement kiln or an incinerator - not both. Such a scenario amounts to 
double jeopardy. 

As a result, PCA assumes alternative fuel burning plants, or potential CISWI plants, do not have to conform 
to NESHAP standards in 2013, but must commit to a CISWI designation at that time. These plants would 
then be forced to comply with CISWI standards in 2015. 

In any case, the proposed CISWI standards must be analyzed in the context of NESHAP. The proposed 
CISWI standard presents cement plant executives with two options including; (1) continue to burn 
alternative fuels and invest in compliance technologies, or (2) discontinue the burning of alternative fuels, 
avoid CISWI compliance, and then become subject to NESHAP standards. Which option is chosen will be 
based on cement industry executives weighing the potential marginal change In CISWI compliance costs 
against NESHAP compliance costs and considering the potential fuel costs savings resulting from the 
continued burning of alternative fuels . PCA's assumption suggests these decisions must be made well in 
advance of 2013 so facilities can prepare for compliance. 

PCA's NESHAP and CISWI analysis includes all assessments regarding cement consumption and capacity 
changes contained in the baseline scenario. Potential impacts on cement capacity, domestic cement 
production, imports, and total U.S. cement emissions are estimated in the context of the existing NESHAP 
standards and the EPA proposed CISWI standards. 

Three layers of analysis were performed to determine emission control policy impacts on cement capacity. 
First, PCA must split the universe of cement plants into CISWI plants and NESHAP plants. 

Second, emission control technologies are applied to each plant's expected emissions. Expected 
emissions by plant were calculated using the same method identified in the baseline scenario . Six emission 
control technologies were applied to bring plants into compliance including enhanced bag house/ESP 
controls, ACI systems, wet scrubber systems, RTO systems, selective non-catalytic reduction systems 
(SNCR), and kiln burner design enhancements. Bag house/ESP controls, ACI systems, and wet sCfubber 
systems address emission compliance efforts for both the NESHAP and CISWI standards. RTO systems 
are targeted at reducing total hydrocarbons contained only in the NESHAP standard. SNCR enhancements 
are targeted at reducing nitrogen oxide (NOx). Kiln burner designs are targeted at carbon monoxide 
emissions. Regulations aimed at reducing nitrogen oxide and carbon monoxide are only in the proposed 
CISWI standard. No other systems or technology measures are considered in the context of this analysis. 
Technology efficiencies were assumed in the capture of emissions by each system. Regardless of costs, if 
a plant failed to meet the standard, it was assumed to be a forced closure. 

In the third layer of analysis, plants capable of meeting the NESHAP and CISWI standards were subjected 
to cost analysis. PCA assumes a 15 year horizon for the capitalization of fixed costs. For plants with less 
than an estimated 15 years left in quarry life, fixed emission compliance costs are capitalized over the 
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longest period possible. Annual operating costs for the compliance syslems were also included in the 
analysis. Finally, these estimates are based on a 90% utilizalion rate. 

Each these EPA standards also include provisions for "new source" emitters that imposed emission limits 
which are considerably more severe than "existing source emitters". New greenfield plants that are 
commissioned after 2013 are assumed 10 be subject 10 these lighter standards. Major modlficalions to 
existing planls could force a reclassificalion of a plant from an exisling source to a new source. 

Designation of NESHAP and CISWI Plants 

According to PCA's Labor/Energy data, sixty one plants used a/lernative fuels in their ~ilns on a sustained 
basis during 2006-2006. Of these, 16 plants' a/lernative fuel usage accounted for less than one percent of 
Iheir total fuel consumplion. Those pla·nts were excluded from the analysis in this report. This report 
includes only the remaining 45 plants Ihat burn alternative fuels accounling for more than 1 % of their total 
fuel usage. In the context of regulation uncertainty, PCA assumes no add/lional cement plants will begin 
burning a/lernative fuels. Alternative fuels include scrap tires, solvents, waste oil and other solids and 
liquids. Coal, petroleum coke, natural gas, middle distillates, residual all, and liquids/gases are considered 
primary fuels and plants burning only these fuels are not considered subject to CISWI standards. 

PCA compares the CISWI compliance costs against NESHAP compliance costs . This results in the 
incremental Increase in investment to comply with CISWI over the existing NESHAP standards. Finally, 
these incremental changes in CISWI compliance costs were weighed against the potential fue l cost savings 
arising from a/lernative fuel usage. If the marginal increase in compliance costs for CISW I are more than 
offset by fuel savings, then plants are assumed to continue burning alternative fuels and comply with 
CISWI. Plants lacking this return are assumed to discontinue burning a/lernative fuels and would then fall 
under NESHAP rules. PCA assumes this compliance decision must be performed well before the onsel of 
NESHAP compliance. 

Emission Control Technology Assumptions 

Technology assumptions were made regarding the effectiveness of various emission control systems. 
Sparse evidence exists regarding the actual effectiveness of emission control technologies applied to 
cement kilns. The emissions captured by the various technologies are often based on theoretical estimates 
of capture efficiencies and may not reflect actual operating efficiencies. Furthermore, it 
should be noted that emission capture efficiencies used in this report may differ from the estimates 
Indicated elsewhere in the PCA comments . Due to uncertainties regarding emission control efficiencies, 
PCA has assigned its own estimates regarding emission capture efficiencies. Considerable effort was 
undertaken by PCA to yield fair and realistic emission capture efficiencies. PCA's emission capture 
assumptions are typically less optimistic than those assumed by EPA. 

Mercury (Hg) Emission Control Assumptions (NESHAP and CISWI) 

The bulk of mercury emission control is likely to occur through the use of ACI systems, wet scrubber 
systems, or a combination of both. According to some experts, ACI systems are preferred. PCA estimates 
that ACI systems can potentially capture 75% of Hg emissions. EPA estimates the capture efficiency at 
90%. Wet scrubber systems alone are believed to be less effective than ACI systems as they do not 
capture the elemental form of mercury. PCA estimates that wet scrubber systems could potentially capture 
50% of Hg emissions. The EPA estimates the capture efficiency at 60%. Use of an ACI system coupled 
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with a wet scrubber is expected to capture 85% of mercury emissions. EPA estimates the capture 
efficiency of this combination at 98%. Keep in mind, most research regarding Hg emission control and 
capture has targeted coal burning utilities. These form the basis of EPA's high emission capture 

I Technology Assumptions Regarding the Recaptllre of Emissions 
THC H HCL D/F PM NOx SOx CO Pb Cd 

Baq house -- -- 99% -- - - 99% 99% 

RTO 95% - -- - -- - - -

RTO-Wet Scrubber 95% -- - -- - -
SNCR -- 90% -- - - -

Web Scrubber 50% 99% - 80% -- -

ACI 75% - 80% -- - -- -- -
Wet Scrubber-ACI 85% 99% -- - - -

Cooling & Burning -- 99% - - 90% - --
Design 

Source: peA 

assumptions. The chemical dynamics inside a cement kiln, however, are far different than those of a utility 
boiler. The lower capture rate assumed by PCA suggests that fewer plants can meet the NESHAP 
standards and therefore would likely shut down. 

Total Hydrocarbons (THC) Emission Control Assumptions (NESHAP Only) 

The bulk of total hydrocarbon emission control is likely to occur through the use of an ACI system, RTO 
system, or a wet scrubber combined with an RTO system. PCA estimates an ACI system can capture 50% 
of total hydrocarbon emissions. The EPA estimates the emission capture at 75%. The addition of an RTO 
system, increases hydrocarbon capture to 95%, compared to 98% estimated by the EPA An RTO's 
emission capture cannot be guaranteed at emission rates below 10 ppmv regardless of inlet THC 

concentration. 

Particulate Matter (PM) Emission Control Assumptions (NESHAP and CtSWI) 

The bulk of particulate matter emission control is likely to occur through the use of bag houses and 
enhancements to existing bag houses. Bag house systems capture nearly all particulate matter emissions. 
PCA accepts EPA's estimate of 99.9% emission capture. 
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Hydrochloric Acid (HCl) Emission Control Assumptions (NESHAP and CISWI) 

The bulk of hydrochloric acid emission control is likely to occur through the use of wet scrubber systems. 
PCA and EPA agree thai wet scrubber systems will likely capture 99.9% of all hydrochloric acid emissions. 
PCA notes that EPA has not considered that the capture of mercury in a wet scrubber may result in the 
added concenlration of mercury in the by-products generated by wet scrubbers . EPA has also not 
considered that many plants do not have availability of water to supply a wet scrubber system. 

Sulfur Dioxide (SO,) Emission Control Assumptions (CISWI Only) 

Several strategies could be employed to address SOx emissions includin9 the use of wet scrubber 
systems, lime injection and hydration systems, as well as calcinatory slip steam systems. PCA assumes 
Ihe bulk of sulfur dioxide control is likely to occur through the use of wet scrubber systems. PCA assumes 
that wet scrubber systems will likely capture 80% of all sulfur dioxide. 

Nitrogen Oxide (NO.) Emission Control Assumptions (CISWI Only) 

The bulk of nitrogen oxide emission control is likely to occur through the use of selective non-cataly1ic 
reduction systems (SNCR). PCA assumes that SNCR systems will capture at most 50% of all nitrogen 
oxide emissions. 1\ should be noted, the performance of an SNCR system is very variable, almost as 
variable as the pyroprocesslng systems on which they are installed. NO, reduction is dependent on how 
much NO, emissions is generated. The more NO, available, the more efficient is the NO, reduction 
process. In a perverse way, a plant with relatively low NO, may have less reduction than a plant with a 

higher NO,. 

Carbon Monoxide (CO) Emission Control Assumptions (CISWI Only) 

The bulk of carbon monoxide emission control is likely to occur through enhancements to burner systems 
and strict adherence to good combustion practices. PCA assumes that these enhancements will likely 
capture 99% of all carbon monoxide emissions. 

Dloxin/Furan (D/F) Emission Control Assumptions (CISWI Onty) 

The bulk of dioxin/furan emission conlrol is likely to occur by achieving cooler exhaust temperatures to the 
kiln system air pollution control devise (APCD), or bag house. Enhancements to ACPD design including 
the use of ACI will likely capture 99% of all dloxin/furan emission. 

Lead (Pb) Emission Control Assumptions (CISWI Only) 

The bulk of lead emission control is likely to occur through the use of bag houses and enhancements to 
existing bag houses. Bag house systems capture nearly all lead emissions. PCA assumes 99% of all lead 

emissions are captured. 

Cadmium (Cd) Emission Control Assumptions (CISWI Only) 

PCA's search for cadmium emissions data for cement kilns was more than ten years old and covered only 
13 plants. Analysis of cadmium emissions, therefore has been omitted from this report. It is likely that the 
bulk of cadmium emission (99%) will be cap lured Ihrough the use of bag houses and enhancements to 
existing bag houses. Since nearly all CISWI plants will require investment in bag house systems to capture 
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other emissions, omission of Cadmium in this analysis is unlikely to result in any significant skewing of the 
conclusions. 

Industry Capital Costs to Comply with EPA Emission Standards 

Total industry investments to comply with NESHAP standards ere estimated at $3.4 billion and an 
add/lional $2.0 billion to comply with CISWI. 

No cement plant in the United States can currently meet all NESHAP andlor CISWI standards 
simultaneously. As a result, all cement plants will require investment in emission capture systems. PCA 
employs EPA and PCA kiln and plant emission Information to determine whether a plant must expend 
capital to reach compliance. 

The emission standards differ between NESHAP and CISWI. The standards use different measures for 
compliance limits. All emission data by plant, used in this report were sourced from one of several sources 
including: (1) EPA's ISIS model used for NESHAP, (2) EPA's National Emission Inventory database, (3) 
PCA SN3048 - Air Emissions Data Summary for Portland Cement Pyroprocessing, (4) PCA SN3050 - Air 
Emissions Data Summary for Portland Cement Pyroprocessing Operations Firing Tire-Derived Fuels, (5) 
PCA's annual LaborlEnergy Input Survey. Units of measurement for the toxic air pollutants available from 
these various sources often did not map directly to CISWI andlor NESHAP emission limit units, therefore 
conversions were required . For mercury (Hg) emissions, PCA used the EPA plant-by-plant study on Hg 
omissions from the cement industry, reflecting 2006 information. (EPA: The Toxics Release Inventory (TRI) 
2006)'. A follow-up study was performed reflecting 2007 information for some 50 cement plants. Historical 
benchmarks on plant-by-plant Hg emissions reflect the most recently available data for each plant. 

On a plant-by-plant basis, PCA employs a matrix solution that accounts for the plant's emissions of THC, 
Hg, HCI, PM, NOx, SOx, DIF, Pb and CO and employs PCA technology emission capture assumptions to 
determine which emission systems must be employed at the plant to comply with EPA standards. A plant 
with extremely high levels of Hg, HCI, and SOx, for example, would likely be forced to invest in an ACI-wet 
scrubber system. Investment in the ACI-wet scrubber system to comply with mercury emissions, for 
example, would presumably also take care of their HCI emissions at the same time. This investment for 
mercury control would also reduce SO, emissions by 80%. Double counting of systems required for 
compliance is eliminated through this process. Each plant is carefully assessed using this methodology. 

For the NESHAP plants, PCA estimates that 90% cement plants will be forced' to invest in bag houses to 
meet particulate matter standards. This includes investments to existing bag houses and in some cases 
the construction of new bag houses. To comply with the combined Hg, THC, PM, and HCI standards, PCA 
estimates that 9% of all plants will be required to invest in a stand-alone wet scrubber system, 75% of all 
plants will be required to invest in ACI systems, 20% of all plants will be required to invest in wet scrubber
ACI systems, and 65% of all plants will be required to invest in RTO systems. The methodology used to 
arrive at these estimates may differ from estimates Indicated elsewhere in other PCA comments. 

For the CISWI plants, PCA estimates that 87% of all CISWI cement plants will be forced to invest in bag 
houses to meet particulate matter, lead and cadmium standards. This includes investments to existing bag 
houses and in some cases the construction of new bag houses. To comply with the combined Hg, SOx and 
HCI standards, PCA estimates that 22% of all plants will be required to invest in a stand-alone wet scrubber 
system, 62% of all plants will be required to invest in wet scrubber-ACI systems. To meet NOx standards 

5 EPA: The Taxies Release Inventory (TRI) 2006 
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22% of all plants will be required to invest in SNCR systems. To meet carbon monoxide standards 39% will 
be required to invest in burner systems. 

PCA capital cost estimates for each emission control system are based on survey information from cement 
companies as well as equipment manufacturers and based on an average 1.2 million ton dry kiln cement 
plant with a pre-calciner and a pre-heater. Adjustments to this information are made to account for 
differences in the type of plant, such as a long dry or wet kiln. PCA assumes a 29% emission equipment 
installation cost premium for long dry kilns and a 143% cost premium for a wet kiln. Adjustments to this 
information are also made to account for size differences among plants . 

This survey information reflects current estimated investment costs on emission systems. This information 
contains significant upside risk In the context of likely market conditions facing emission equipment 
suppliers. The cement Industry will be mandated to install a massive amount of emission control equipment 
to comply with both NESHAP and CISWI. This equipment must be in-place within three years for NESHAP 
compliance and five years for CISWI compliance. There are a limited number of emission control 
equipment suppliers. Keep in mind, while there are 30 or more emission eqUipment suppliers only 6-8 are 
cement kiln emission focused. Demand for their services from the cement industry will Increase 
dramatically. A premium will likely be placed on the urgency to install the systems over a short period of 
time. This dynamic is likely to be amplifled as the overall economy reg'i\ins traction. The likely outcome Is 
an escalation in the costs of these systems. A 10% to 20% premium over existing costs is possible. PCA 
assumes a 15% increase over the survey information. Please note Ihat these adjusted equipment cost 
estimates differ from the current equipment cost estimates indicated elsewhere in the PCA comments. 
Based on these adjustments, PCA's estimates for a 1.2 million ton dry kiln with a pre-calciner and pre
heater are as follows: 

• Bag house System = $9.2 million 

• Activated carbon injection (ACI) = $17.5 million 

• Wet Scrubber System = $22.1 million 

• ACI system combined with a wet scrubber system = $39.6 million 

• Regenerative thermal oxidizer system (RTO) = $20.2 million 

• RTO system combined with a wet scrubber system = $42.3 million 

• Selective catalytic reduction systems (SNCR) = $ 8.5 million (wet kiln), $3.5 million (dry kiln). 

• Bumer Enhancements = $ 1 million 

u .S. cement industry will be forced to spend billions of dollars to comply. Six plants would be forced to 
spend in excess of $100 million to reach compliance. Total industry investments to comply with NESHAP 
standards are estimated at $3.4 billion. Total industry investments to comply with CISWI standards are 
estimated at $2.0 billion ($5.4 billion for total NESHAP and CISWI compliance). 
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Industry's Financial Ability to Comply with NESHAP Emission Standards 

Large compliance expenditures are magnified in the context of the short compliance time horizon of 
three to five years. Further, this expenditure comes at a time when the financial ability of the 
Industry to meet these investment requirements has been greatly reduced by current economic 
conditions. 

The cement industry is still in the midst of aggressive investment in domestic capacity to modernize and 
expand its kilns. The commitment to these investments were made in response to domestic shortage 
conditions that materialized during 2003-2006, an understanding that dependence on the free flow of 
foreign supply is dictated by uncertain international logistic conditions surrounding dry bulk carriers thereby 
impacting freight rates, and in recognition of the long·term demographic trends that suggest strong demand 
requirements In the United States. Furthermore, the $6.7 billion commitment to expand and modernize in 
the domestic industry was undertaken before the current economic hardships were clearly understood. 
Capitalization and financial commitment to many of these projects are already in-place. 

Furthermore, harsh demand conditions currently face the industry. Since 2005, cement consumption 
declined by 59 million metric tons - or roughly 46%. With the slower than expected economic recovery, 
these conditions are unlikely to abate soon. Utilization rates are likely to remain near 60% through 2012 
and hence the industry's financial performance will remain depressed. 

The EPA's short three year compliance period for NESHAP suggests that compliance investments must 
begin soon. PCA estimates total 2009 cement industry revenues at less than $6.5 billion. For 2010-2012, 
tolal industry revenues are estimated at $19 billion . The $3.4 billion in Investment required to comply with 
NESHAP standards equates to more than 1 S% of industry revenues accumulated during the years 
preceding NESHAP compliance (2010-2012). 

Investments to comply with CISWI standards do not have to be in-place until 2015. The $2.0 billion in 
investment required to comply with CISWI standards equates to more than 6% of industry revenues 
accumulated during the years preceding CISWI compliance (2010-2014). This assessment assumes a 
substantive recovery in cement consumption materializes in 2013 and beyond. 

The combination of the industry's pre-existing financial commitment to provide reliable and efficient supply 
of cement to the U.S. market, coupled with sustained harsh economic and financial realities may overwhelm 
the industry's financial capability to comply with the NESHAP and proposed CISWI standards. 

Forced Cement Capacity Closures Due to NESHAP and CISWI Emission Standards 

NESHAP standards will force 18 cement plants to close, perhaps more. 

NESHAP emission standards will force cement plants to close beginning in 2013. Closures are expected to 
come in two forms. First, some plant's emissions are sufficienUy high that even with the installation of 
emission capture systems they will not be able to meet NESHAP standards. Second, even if a plant can 
technically meet the NESHAP standards, the compliance investment required may not be justified on a 
financial basis. In either case, PCA assumes closure of the plant. 

PCA estimates that 18 plants could be forced to close due to the inability to meet NESHAP or CISWI 
standards or because the compliance investment required may not be justified on a financial basis. These 
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closures represent roughly 11 million metric tons of clinker capacity, or roughly 12% of current capacity. Of 
these plants , 7 burn alternative fuels and would be subject to CISWI standards. Each of these alternative 
fuel burning plants would require at least as much compliance investment to meet the more comprehensive 
and harsher CISWI compliance. These 7 alternative fuel burning plants are assumed to be shut down in 
2015 when CISWI enforcement begins. An additional 3 plants, reflecting 2.5 million tons of clinker capacity, 
are at high risk of closure. These high risk plants are assumed to continue to operate. 

Unfortunately, the process of plant closures confronting tight emission standards may have already begun. 
Since August 2006, seven plants, with an estimated annual capacity of nearly 4 million metric tons, have 
been announced for permanent closure. Undoubtedly, the harsh recession contributed to the decision to 
close these plants. Weak cyclical demand conditions, however, would likely dictate temporary - not 
permanent closures. It is likely that the prospect of tight emission standards, coupled with expectation for a 
slow recovery in demand, contributed to decisions to permanently close these plants. According to ISIS 
model runs, each of these plants would have been forced to close under the EPA's NESHAP standards. 
These plants are not included in PCA's estimate of NESHAP closures. If included, NESHAP expected 
closures would equate to 25 plants and 15 million metric tons . These plant closures include: 

Recent Permanent Plant Closures 

Buzzl Unlcom: Independence, Kansas Comex: Davenport, California 
0 Capacity: 324.000 metric tons annually 0 Capacity: 842,000 melric tons annually 
0 Employment estimated at 106 workers 0 Employment estimated at 114 woril:ers 

Essroc: Frederick, Maryiand ES8roc: aessemer, Pennsylvania 
0 Capacity: 308,000 metric Ions annually 0 Capacity: 605,000 metric Ions annually 
0 Employment estimated at 82 woriters 0 Employment estimated at 111 workers 

Holclm: Clarksville, Missouri Holclm: Dundee, Michigan 
0 Capacity: 948.000 metric tons annually 0 Capacity: 830,000 metric tons annuany 
0 Employment estimated a1164 wor1<ers 0 Employment estimated at 155 workers 

Texas Industries: Riverside, California 
0 Capacity: 86,000 metric tons annually 
0 Employment estimated at 88 workers 

Compliance Scenario: Impact on Alternative Fuel Practices by the Cement Industry 

CIS WI standards will force two thirds of all cement plants to eventually discontinue the use of 
alternative fuels. 

CISWI emission standards will force cement plants to opt between compliance or discontinue alternative 
fuel usage. The decision to discontinue the use of alternative fuels is expected to be based on two factors. 
First, some plant's emissions are sufficiently high that even with the installation of emission control systems 
they will not be able to meet CISWI standards. Second, even if a plant can technically meet the CISWI 
standards, the compliance Investment required may not be justified on a financial basis. In either case, PCA 
assumes the discontinued use of alternative fuels. 

According to peA's Labor/Energy data, six1y one plants used alternative fuels in their kilns on a sustained 
basis during 2006·2006. Of these, 16 plants' alternative fuel usage accounted for less than one percent of 
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their total fuel consumption. Since the alternative fuel reliance of these plants are relatively small, each of 
these plants are assumed to discontinue burning alternative fuels rather than incur CISWI compliance 
costs. 

Among the remaining 45 plants that burn alternative fuels, PCA estimates that 18 plants could be forced to 
discontinue the use of alternative fuels due to the inability to meet "existing facilities· CISWI standards or 
because the compliance investment required may not be justified on a financial basis. Fifteen of these 
plants discontinue the use of alternative fuels due to financial criteria. An additional three of these plants 
cannot meet "existing facilities" CISWI emission standards based on assumptions regarding existing 
technology and the ability to capture emissions. 

Keep in mind, 24 of the 45 cement kilns covered by CISWI are at least 35 years old and may require 
substantial investment and modification to insure efficiency and remain "world-class" competitive. Such 
investments could result In existing plants being reclassified as new sources and subject to more severe 
emission standards. Given this, the technical ability to meet the CISWI standards as well as industry 
compliance costs could be underestimated If this impact Is not taken into consideration. PCA assumes Ihat 
ali plants require a major upgrading or maintenance investment within 35 years of initial plant launch. This 
suggests that all plants commissioned before 1985 could be subject to a major reinvestment - and could 
result in an EPA reclassification of the plant as a 'new source" within five years after the CISWI standard 
has been imposed. These 24 plants represent nearly 25 million metric tons of capacity. 

Cement Plants Burning Alternative Fuels 

2015 2025 

Total Cement Plants Burning Alternative Fuels in 2010 61 61 

- Less: Marginal Burners 16 
- Less: Failure to Meet CISWI "Existing Facil ities" 3 
- Less: Failure to Meet ROI under CISWI "Existing Facilities" 15 

- Less: Failure to Meet CISWI "New Facilities" 7 

Total Cement Plants Burning Alternative Fuels 27 20 
. Percent Reduction 55.7% 67.2% 

Source: PCA 

Plants originally commissioned during this time period, but which have had significant capacity changes 
have been excluded from this analysis. Even with no new greenfield plants, our analysIs suggests the 
emission standards facing the industry will be essentially tightened as the industry pursues normal 
investment to maintain efficiency and competitiveness. For nitrogen oxide (NO,), as an example, the 
effective CISWI emission standard is lowered from 1,100 ppmv to 140 ppmv by 2020 - representing a 
dramatic lightening of the standard facing the industry. Among those commissioned before 1985, PCA 
estimates an additional 7 plants will discontinue burning alternative fuels. 
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Compliance Scenario: CISWI Impact on Scrap Tire Stockpiles 

CIS WI will dramatically increase the number of tires in landfills. 

Three hundred and eleven million scrap tires were genera led in 2009 according to the Rubber 
Manufacturers Association (RMA) . The amount of tires scrapped annually is determined by the number of 
vehicles on Ihe road and vehicle miles travelled . Historically, 1.24 tires annually are scrapped per vehicle on 
the road. Based on United States Census projections of population growth, licensed drivers and the 
number of vehicles per driver, PCA estimates the number of scrap tires produced annually will increase by 
an average of roughly 2.8 million each year - reaching over 356 million scrapped tires per year by 2025. 

Scrapped tires are used as alternative fuel , used in products, or placed in landfills. Since 2005, roughly 
55% of scrapped tires were used as alternative fuels, 33% used in other products and 24% placed in 
landfills . Totaling Ihese uses equates to 112% and is explained by a reduction in stockpiled tires. In 2005, 
stockpiled tires were estimated at 188 million by the RMA. PCA estimates 2009 stockpiles at 125 million 

tires. 

The cement industry is the largest consumer of tire derived fuel (TDF), utilizing nearly 60 million tires 
annually and accounting for nearly 40% of all scrapped lires used as fuel. Recent adverse economic 
conditions has forced a decline in domestic cement production, and as a result, prompted a temporary 
cyclical decline in TDF consumption by the cement industry. ~s the economy recovers. cement production 
and its consumption of TDF will recover. 

The recovery in consumption of TDF, attributed to stronger production levels, is expected 10 be 
supplemented by changes in cement kiln fuel characteristics In the years ahead - favoring alternative fuels. 
A gradual and sustained recovery in world economic conditions leading to synchronized world growth is 
expected to emerge In 2013 and beyond. Much of this growth will be fueled by conditions among lesser 
developed economies. Indeed, the Energy Information Agency (EIA) expects world economic growth will 
average 3.2% during 2010-2030. In the context of these world growth conditions, it is likely that oil prices 
will record sustained gains. Indeed, the Energy Information Agency (EIA) expects oil prices will reach $105 
per barrel in 2015, $132 per barrel in 2020, and $156 in 2025. Given these increases and potential 
substitution effects, all fossil fuel prices, Including coal, are expected to Increase. PCA uses EIA fuel price 
projections. Lacking EIA guidance, PCA employs rough cross-elasticity of demand estimates to project 

other fossil fuel prices . 

Alternative fuel prices beat to a different drummer. While these fuels are innuenced by overall fuel prices, 
supply of these fuels are dictated by producer and consumer activity of end-products, such as tires. The 
disparity in price drivers between fossil fuels and alternative fuels suggests a change in the relative fuel 
costs - favoring alternative fuels. Such a potential implies an Incentive for change in kiln fuel 
characteristics in favor of alternative fuels at the expense of coal. 

PCA estimates the current average fuel cost differential between primary and alternative kiln fuels at 
roughly $15 per ton. As fossil fuel prices increase, the cost differential margin will Increase to an estimated 
$16 per ton in 2015, $18 perton in 2020, and $20 per ton in 2025. The potential widening in price 
differentials between primary and alternative kiln fuels suggests cement companies will increaSingly rely 
upon alternative fuels . This point has been borne out by long term trends in cement kiln alternative fuel 
usage. Keep in mind, use of alternative fuels also reduces greenhouse gas emiSSions. 
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Based on the likelihood of the eventual widening in the differential between primary and alternative cement 
kiln fuels, PCA expects alternative fuel usage will increase in proportion to primary fuels. In 2008, 
alternative fuels accounted for nearly 11% of total cement kiln fuel consumed. This share is expected to 
reach 12% in 2015, nearly 15% in 2020, and nearly17% in 2025. These gains are expected to come at the 
expense of coal. 

With the economic slowdown resulting in production declines, TDF usage for all Industries Is expected to 
decline. This suggests the proportion of tires going into landfills will increase and the stockpile of scrapped 
tires will increase as well. PCA estimates the stockpile of tires will increase from 188 million tires in 2005 to 
246 million tires in 2010, with further increases in tire stockpiles materializing as long as industrial 
production remains depressed - reaching a cyclical peak of 392 million tires in 2015. Sustained declines in 
tire stockpiles are expected to materialize during 2015-2025, reducing stockpiles to 311 million tires in 
2020, and 126 million in 2025. The cement industry's consumption of scrapped tires plays an important 
role in reducing the scrapped tire stockpile. According to this scenariO, existing cement kilns using TDF 
continue - allowing 63 million scrapped tires to be consumed by the cement Industry in 2015, 66 million in 
2020, and nearly 78 million In 2025. 

PC~ ~ 
--.. .... - ... -.- .... ~ . - . 

Total Scrap Tires in Stockpiles 
(Milions) 

1.'0. ,---, .. - --- --

Ie 

CISWI rules would significantly reduce the amount of scrapped tires consumed by the cement industry. 
Under CISWI, PCA estimates cement Industry scrapped tire consumption would decline to 27 million tires In 
2015 and roughly 20 million tires annually during 2020-2025. Holding all other assessments included in our 
baseline analysis constant, scrapped tire stockpiles would reach 356 million tires In 2015 nearly 534 million 
tires in 2020, and more than 600 million tires in 2025. The CISWI standard potentially reverses decades of 
environmental cleanup success and EPA support for using TDF as a fuel. 

29 



Compliance Scenario: "New Source" Emitters 

EPA's regulatory standards are not static - they are dynamIc and are desIgned to become ever 
more difficult to meet as tIme passes. 

EPA's regulatory standards are not static - they are dynamic and are designed to become ever more 
difficult to meet as time passes. This Is accomplished by a set of standards for existing sources and much 
more rigorous standards for new sources. EPA's NESHAP and CISWI standards emission limits, for 
example, are considerably more severe for new sources than existing sources. New greenfield plants 
commissioned after 2013 are subject to the new source emission standards. Major modifications to 
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existing plants could force, or "trigger", a reclassification of the plant from an existing source to a new 
source - potentially requiring further compliance investment for cement plants. Similarly, the New Source 
Performance Standards (NSPS) and the Clean Air Act's Tailoring Rule contain an investment ' trigger" 
prompting compliance investment. 

Keep in mind, 63% of all cement kilns are at least 30 years old and may require substantial investment and 
modification to insure efficiency and to remain "world-class' competitive. Such investments could result in 
existing plants being reclassified as new sources and then subject to more severe emission standards. 
Consequently, the technical ability to meet EPA standards, as well as Industry compliance costs,. could be 
underestimated If this impact is not taken into consideration. PCA assumes that all plants require a major 
kiln investment within 35 years of initial plant launch. This suggests that all plants commissioned on or 
before 1990 could be subject to a major reinvestment' during the forecast horizon - and result in an EPA 
reclassification of the plant as a new source. This represents 33 plants. According to this methodology, 15 
plants would have to engage in major investment by 2015, representing nearly 14.5 million metric tons, 14 
plants by 2020 representing 14 million metric tons, and 4 plants by 2025 representing 3.3 million metric tons 
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of capacity. Planls originally commissioned during this time period, but which have already had significant 
capacity changes have been excluded from this analysis. Even with no new greenfield plants, our 
analysis suggests the effective emission standards facing the industry will be tightened as the 
industry pursues normal investment to maintain efficiency and competitiveness. 

New source triggers are particularly alarming and could lead to decisions to abstain from necessary 
competitive Investments that have always been on-going and, most recently done at an aggressive pace. 
In some ways the "new source" trigger provisions send a clear signal to cement producers not to invest to 
remain world.class competitive. Keep in mind, large multinational companies dominate ownership of the 
United ~tates cement industry. Within a multinational company, each geographic region, such as the North 
America, competes for scarce corporate Investment dollars (expanding cement capacity is extremely 
expensive - a two million metric ton plant now costs upwards of $600 million). The rate of return on 
investment for new capacity in the United States is compared against returns in other countries . The new 
source provisions could reduce expected returns on Investments in the United States and contribute to 
corporate decisions to pursue olher options to source the United Stales cement market. 

Compliance Scenario: New Source Performance Standards (NSPS) 

New source designations will likely deter Investment to remain world·class competitive or force 
additional plant closures. 

The EPA's New Source Performance Standards (NSPS) are aimed at ' progressively tightening emission 
standards over time to achieve steady improvement in air quality without unreasonable economic 
disruption. This is accomplished by mandating significant improvement in source emitters when they make 
a substantive investment in plants to modemize to remain competitive. In other words, re-investment in 
domestic production facilities will trigger NSPS compliance. For the cement industry, the NSPS 
targets three key emissions including nitrogen dioxide (NOx), sulfur dioxide (SOx) and particulate matler 
(PM). The EPA's NSPS requires "new source" cement emitters to comply to: 

• NO. emissions al 1.5 pounds per ton of clinker. 

• SO, emissions at 0.4 pounds per ton of clinker. 

• PM emissions at 0.01 pounds per ton of clinker. 

These standards require cement plants 10 comply with these standards when modernizationnnvestment 
results in an hourly Increase In NO. , SO, or PM emissions. If there is no increase in hourly emissions from 
the modernizationlinvestment, then the NSPS standards have no impact on cement producers' overall 
emission compliance strategy. 

Unfortunately, many of the older plants that will require modernization investment during the forecast 
horizon are characterized by smaller sized kilns. According to PCA's Plant Information Survey report, the 
average kiln size requiring modernization investments during the forecast horizon is 760,000. This 
compares against an average of 1.8 million metric tons for kilns built between 2000·2010 (950,000 metric 
tons if one massive new plant is excluded from Ihe calculation). Larger kiln sizes, due to the economies of 
scale, lowers per ton fixed costs under "normal" operating conditions (greater than 80% utilization rate). 
These lower costs can improve a planVcompany is regional competitiveness, with some of the potential 
cost savings passed onto users of concrete for the construction of residential, nonresidential and public 
structures. Given the existing trends to lower fixed costs via larger kiln sizes, it is likely that any major 
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modernization investment at a cement plant will result in an increase in hourly emission rates of NO" SO, 
and PM. 

Assuming the typical modernization investment patterns are extended into the future, PCA believes that all 
34 plants requiring modernization investment during the forecast horizon will be forced to comply with 
NSPS standards. Compliance with NSPS standards will require investment in bag houses to meet 
particulate matter emissions standards, SCNR systems to meet NOx emissions standards, and wet 
scrubber systems to meet SO, emission standards. In most instances, these systems may already be in 
place due to NESHAP (PM) and/or CISWI standards (PM, NOx, SOx). 

New Source Performance Standards (NSPS) 

(lbs/ton) 
NESHAP CISWI NESHAP CISWI NSPS 

Existing Existing New Source New Source New Source 

NOx 7.23 0.9 1.5 

SOx 3.83 0.03 0.4 

PM 0.04 0.24 -0.01 0.01 0.01 

Sources: Federal R~gister: V7511174, V7S1I107 

Nott: CISWI5tDndo,dsoreeSfrmot~ conversions bosed on general volumeUir: emissions, stack moisture, and OxygM I~els 

PCA assumes that plants with specific emission control equipment already in place to meet "existing 
source" NESHAP and CISWI standards, but that cannot meet the more rigorous new source standards, will 
delay modernization investments and let the plants run as long as they remain viable. As long as strong 
demand conditions prevail, these plants could remain open throughout the forecast horizon. This possibility 
is heightened in the context of PCA assessments regarding the fly ash ruting. A moderate recession 
prompting sub-80% utilization rates, however, could necessitate a closing of these plants - some 
permanently. 

The key result of the NSPS and new source initiatives is to thwart modernization investments in the cement 
industry. Such investments during the past ten years have been responsible for sustained improvement in 
energy use, emissions and production costs - resulting in a 20% reduction in high carbon fuel consumption, 
roughly a 6% reduction in emissions per ton of clinker, and cement prices that have remained remarkably 
stable (absent the cement shortage era that was promulgated by easy lending standards and the industry's 
dependence on imports). NSPS could increasingly hinder modernization investments diminishing these 
future beneficial trends. 

NESHAP's, CISWl's and NSPS's tighter "new source" emission standards can be triggered by major 
investments/modernization 10 existing facilities. If normal modernization/investment strategies were 
pursued, however, additional cement plants would face closure. The "new source" standards are 
significantly tighter than "existing source" standards. This could force the 33 older plants, which would 
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normally be subject to investment during the forecast horizon to consider investing or close. If normal 
modernization/investment strategies sre not pursued to remain world class competitive it could 
eventually lead to an additlonsl <4 plant closures representing another 3.4 million metric tons of 
capacity. This estimate is not included in PCA's compliance scenario estimates. 

Compliance Scenario: Clean Air Act Tailoring Rule 

The EPA's exercise of the Clean Air Act (CAA) with regard to C02 emissions targeted at the cement 
industry could be interpreted as a tacit first step in climate change regulation. Effective in 2011 for all plants 
that emit at least 100,000 tons of greenhouse gases (GHG) per year, any major investments resulting in a 
75,000 ton increase in GHG emissions wilt be required to invest in "best availabte control technology" 
(BACT) to limit C02 emissions. 

The production of cement results in C02 emissions. For every ton of cement produced, roughly O.g tons of 
C02 is emitted. The emission of C02 arises from two sources, namely process emissions and combustion 
emissions. Process related emissions from cement production are created through a chemical reaction that 
converts limestone to calcium oxide and C02. The quantity of process-related emissions from cement 
production is proportional to the lime content of the clinker. These emissions generated during the 
calcination process are naturally occurring and as a result BACT compliance has no impact. These 
emissions account for 55% of C02 emissions released in the manufacture of one ton of clinker" The 
remaining C02 emissions are generated by fuel combustion. 

Given the existing trends to lower fixed costs via larger kiln sizes, it is likely that any major modernization 
investment at a cement plant will result in an Increase in production and hence an increase In C02 
emissions in excess of the Tailoring rule thresholds. This Implies that all 33 plants requiring a major 
investmenVmodernization during the forecast horizon will be subject to the Tailoring Rule. There are a 
multitude of processes and equipment that can be combined to reduce C02 emissions. These key "best 
available control technology" (BACT) to limit C02 combustion emissions generated during the manufacture 
of cement focused on in this report include; 

• Conversion from the wet process to the dry process, which is significanlly less energy intensive 

• Installation of pre-heaters and pre-calciners, thereby Improving energy efficiency and reducing 
emissions. 

• Substitution. of lower carbon content fuels (natural gas) for coal, coke and petroleum coke, an 
alternative fuels .. 

• Greater use of limestone in the grinding of cement, thereby reducing the C02 content per ton of 
cement. 

Major investments trigger compliance with the Tailoring Rule. The industry is already aggressively pursuing 
the conversion of its capacity from the wet process to the dry process. It is unlikely that any major 
investment In a wet kiln will materialize, hence there will be no trigger for the Tailoring Rule. The wet kiln 
process is an older process and is typically less energy efficient. 7 During the past two years, the phase-out 

• CO Emissions Profile of the U.S. Cement Industry, lisa J. Hanle, U.S. Environmental Protection Agency 
2 

7 Note: the last wet kiln was installed 35 years ago. 
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of wet kilns has accelerated - reducing wet kiln clinker capacity by nearly 5.6 million metric tons. In the 
context of current economic distress, the potential for higher energy prices in the future, the accelerated 
pace of wet kiln retiremenl is expected to continue. This suggests that cement producers will maintain 
the operation of wet kilns and let the plants run as long as they remain viable, but will not invest in 
these plants. 

More than 60% of all dry cement kilns use pre-heaters and pre-calcinators to save on energy consumption. 
It is likely that older dry kiln plants among the 33 likely to require investment during the forecast horizon are 
characterized by a smaller presence of these devices. In the context of rising energy prices it is likely that 
all kilns will install pre-heaters and pre-calciners at a time of major investment - with or without the Tailoring 

Rule. 

Perhaps the most Significant tmpact the Tai loring Rule coutd exert on costs comes in the form of the 
possible substitution of lower carbon content fuels (natural gas) for coal, coke and petroleum coke. In order 
to determine the change in production costs resulting from a change in fuel types, fuel input cost data from 
the Energy Information Agency was used to determine that natural gas cost almost 140% more than coal 
on a equivalent BTU basis. As a result, PCA has assessed that the cost per ton of clinker production would 
increase nearly 12% if the industry were to switch from coal as a kiln fuel source to natural gas·. 

Other EPA Regulations Impacting the Cement Industry 

The EPA has also initiated new standards regarding greenhouse gas reporting and the National Ambient 
Air Quality Standards (NAAQS). While each initiative could impact cement production costs. In the context 
of NESHAP, CISWI, NSPS and the Tailoring Rule, these initiatives are believed to represent less of an 
immediate threat to the induslry and are not addressed in this report. 

EPA Regulations' Impact on U.S. Imported Cement Projections 

The Increase in cement consumption resulting from the fly ash ruling, combined with the reduction 
in cement capacity due to NESHAP/CISWI will force increased reliance on imports to meet expected 
future consumption. Import share /s expected to reach 32% in 2015, 47% In 2020 and nearly 56% in 
2025, compared to roughly 9% estimated In 2010. 

Compared to the baseline scenariO, cement consumption estimates increase under the compliance 
scenario due to the fly ash ruling, adding 16 million metric tons to cement consumption in 2015,20 million 
metric tons in 2020, and 23 million metric tons in 2025. With the forced closure of domestic plants due to 
NESHAP emission standards, an increased reliance on cement imports is expected to materialize. PCA 
estimates import share is expected to reach 32% in 2015, 47% in 2020 and nearly 56% in 2025, compared 
to roughly 9% estimated for 2009. These share eslimates reflect volume estimates of 36 million metric tons 
in 2015, nearly 62 million metric tons in 2020, and 62 million metric tons in 2025. The current U.S. import 
terminal capacity is estimated at 45 million metric tons . 

, This calculation is based on the conversion rate of relative fuel BTU costs and its Impact on clinker costs implied In 
the study "Fuel Switching from Coal to Natural Gas - California Portland Cement Industry", Environ Internationa l 
Corporation, August 22, 2008. 
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Compliance Scenario 
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A significant portion of the improvement in emissions due to EPA regulations comes from plant 
closures. Displaced domestic production implies an Increase in foreign production and higher 
emissions in those countries. The EPA standards effectively export our emissions to cement 
supplying countries. 

Absent global cemenl plant emission slandards, the improvement in global emissions arising from EPA 
policy is limited to the improvements attributed to the implementation of emission controls at U,S, cement 
plants and plant closures. Since U.S, cement plant closures necessitate an increase in imports, the 
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potential policy impacl of NESHAP emission standards Is to export the emission to foreign cement 
producing countries which have more relaxed emission standards than those proposed under NESHAP. 

Indeed, global emissions associaled with cement manufacture are likely to increase due to EPA 
regulations. Removing fiy ash from concrete mixes, for example, increases cement production, either 
domestically or in foreign source countries or both. The extent to which the corresponding emission 
increases are realized in the United States depends on further investment in United States cement 
capacity. World-wide emissions arising from increased cement produclion will be a result of the fiy ash 
ruling. If the additional cement is not produced in the United States, It will be produced elsewhere and the 
emissions associated with additional cement production will be released. 

EPA Regulations Impact on U.S. Construction Costs 

EPA regulations could add $2.4 billion to nearly $4 billion in annual constructIon costs. 

The average costs associated with the cement industry's compliance to EPA regulations could Increase 
domestic production costs by $22 to $36 per ton . Keep in mind, the increase In costs by a particular 
cement plant will depend on its designation as a CISWI or NESHAP plant, the composition of current 
emissions and the need for compliance equipment, its use of fiy ash In its kiln, and dependence on coal 
fired utilities for electricity. Wide variations in cost increases from EPA regulations among cement 
producers could exist. This assessment includes; 

• Capital costs associated with compliance investments dispersed over a 15 year time horizon, 

• Annual operating associated with compliance systems, 

• The increase in fuel costs for plants forced to stop burning cheaper alternative fuels, 

• The increase In kiln costs associated with the replacement of fiy ash by limestone, 

• The increase in costs associated with the replacement of fiy ash In concrete by cement, 

• The increase in electricity costs associated with fly ash's hazardous waste designation, 

• The possible substitution of lower carbon content fuels (natural gas) for coal, coke and petroleum 
coke due to the Tailoring Rule. 

Using a five year average of cementitious material intensities, out of every one million real 1996 dollars of 
construction activity, roughly $14,500 is attributed to cementitious material costs. Prior to the recession's 
collapse of construction activity, the construction market was averaging roughly $750 billion in real 
construction spending. This translates into roughly $11 billion in cementltious material spending. Cost 
increases resulting from EPA regulation could increase cemenVconcrete construction costs between 22% 
to 36% per construction project. This transtates to an estimated $2.4 billion to $3.9 billion (real 1996 $) in a 
"typicat" $750 billion construction market. 

The largest consumer of cemenVconcrete is the public sector, accounting for 50% of cement consumption. 
High cement consuming public construction efforts include new highways, bridges, schoolS, public buildings 
as well as water, sewer and conservation projects. Of public construction activity, more than 90% Is 
undertaken by state and local governments. PCA estimates that EPA compliance costs could add as 
much as $1.2 to $2 billion annually to state and local governments' expenditures just to maintain existing 
roadways and bridges. 
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EPA Regulations Impact on U.S. Employment 

EPA regulations could result In the direct los$ of 3,000 to 4,000 jobs in the cement industry and 
potentially another 12,000 to 19,000 direct jobs in the construction Industry due to higher 
construction costs. These direct job losses could be amplified If up and downstream indirect 
impacts are considered. 

The potential closure of plants in the industry due to EPA regulations could result In a direct job loss of 
3,000 to 4,000 jobs. These jobs are typically high paying jobs and translate into $200 million to $260 million 
in lost wages. Loss of these jobs and wages results In less economic activity and leads to further job.losses, 
often referred to as the "employment multiptier effect". PCA calculates these additional job losses at 6,500 
to 10,000 jobs·. Most of these job losses would be concentrated in areas near the plant shutdowns. 
magnifying the potential distress in these communities. 

Cost increases in the manufacture of cement and concrete due to EPA compliance will displace some 
construction activity. In doing so, some jobs that may have been created, might not materialize due to the 
EPA regulations. PCA roughly estimates these potential direct job losses In the construction sector at 
12.000 to 19,000. Employment multiplier effects could add another 30,000 to 50.000 job losses. 

NSPS and new source Initiatives could thwart modernization and expansion of investments In the cement 
industry. Based on the age composition of kilns operating in the United States, dozens of large-scale 
investments could be foregone and the jobs these investments would provide. PCA makes no estimate 
regarding the magnitude of these potential job losses. 

, Employment multiplier used is based on a working paper by Josh Bivens, Economic Policy Institute. August 2003. 
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The Voice of Rura l & Regional Carriers 

January 14, 2011 

The Honorable Darrell Issa 
Chairman 
Committee on Oversight & Government Reform 
United St.~tes House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Issa: 

805 15th Street NW, Suite 401 
Washi ngton, DC 20005 
Office: (202) 449 -9866 • Fax: (866) 436 -1080 

RCA appreciates the opportunity to comment on how existing and proposed Federal regulations impact 
job and economic growth in the wireless industry. As powerful drivers of the economy on the path 
towards recovery, rural and regional carriers depend on regulations d1at promote competition. 
Regulatory certainty is pail1cularly crucial at a tit:"e when d,e most recent Federal Communications 
Commission (FCC) Wireless Competition Report failed to find, for the first titne, that d,e industry was 
sufficiendy competitive.' 

The Rural Cellular Association (RCA) is a trade association representing d,e interests of nearly 100 
regional and lural wireless carriers d,at provide services throughout the Nation and are licensed to serve 
more d1an 80 percent uf the cuuntry. Must uf RCA's members snve fewer than 500,000 customers. As 
the wireless industry continues to grow, so does wireless market consolidation. The largest two wireless 
carriers now serve two-thirds of all subscribers. Absent regulatory reform in several areas, dus pattern 
of consolidation will continue at d, e expense of rural and regional carriers and will threaten economic 
growdl, local jobs, and consumer choice. Specifically, current and proposed Universal Service Fund 
(USF) and spectrum interoperability regulations need in1medL~te attention to support economic and job 
growdl. 

Universal Service Fund 

As evidenced by d,e plarrned deployments of 4'" Generation (4G) mobile broadband services, most 
mobile wireless carriers plan to provide selvices to urban and densely populated areas first. At d,e same 
titne, all Americans depend on robust and reliable wireless networks for communications, educational 
and employment opportunities, sa fety, and overall connectivity. To expand communications services to 
areas dlat odlerwise lack an immediate business case, d,e FCC created d,e USF High-Cost program "to 
ensure that consumers in rural, insulm', and high-cost areas have access to telecomtuunications services 
at rates that are affordable and reasonably comparable to d,ose in urban areas."2 As rural and regional 
wireless carriers began to receive USF support, lugh-quality services to consumers living in remote and 
hard to reach areas that othelwise would have been left belilnd have vasdy expanded. 

In 2008, d,e FCC instituted an "interim" cap on competitive eligible telecolmnunications carriers 
(CETCs) (CETCs are mostly wireless service providers) in an attempt to control growth of tl,e high cost 

, FCC, 1~" Mobile Wildest Compelilioll fuport, FCC 10-81 (May 20, 2010). 
2 FCC, http://www.fcc.gov / wcbb apd/ univcrsaI 5crvicc / highcost.html 



Chairman Darrell!ssa 
Committee on Ovcrsight & Government Reform 

January '14,2011 

fund, which is subsidized by an assessment on iriterstate telecommunications services utilized by 
consumers. Despite this cap, the high cost fund has continued to grow.' Yet the cap has impeded d,e 
growth of mobile wireless networks . Since 2008, competitivc options for consumcrs in rural and 
rcgional arcas have decreased, and d,e overall size of the fund is unsustainable. Furthermore, ilie cap 
has limitcd economic and job growili d,at corresponds with increased rcach of wireless networks. 

The negative impacts of the "interim" cap have been exaccrbated by thc FCC's recent decision' in the 
Con' ""i,./css procecding. Under d,e currcnt rules, whcn a CETC relin'1uishes ETC status in a state, 
relitl'1uished funds go back into d,e st.~te's USF monies and are made available for od,er CETCs to 
access. 1n d,is Order, d,e rcc adopts a rule iliat rew'1uished support will now go back to d,e FCC, to 
be repurposed on other universal service initiatives, including ilie mobility fund, rural healdl care, 
schools and libraries, and d,C lifclitle program. Beyond the '1uestionable legal basis based on 
administrative procedures, d,is regulatory action denies rural and regional carriers the opportunity to 
access those funds to help bring advanced wireless services and associated jobs to hard to reach areas 
throughout d,C state. An immediate reversal ofbodl the "interim" cap and following Con' decision 
would promote increased service in high cost areas, and economic and job growili that follows. 

The FCC's current proposals for boili the Mobility Fund and d,e Connect America Fund (CAF) 
increase uncertainty and potentially furdler limit the ability of rural and regional carriers to compete widl 
d,e larger carriers. With increased uncertainty, capital iliat would odlerwise fuel economic growth 
rennins on d,e sid ewes. Continued wireless growdl in high cost areas will stagnate and could force 
several carriers to close their businesses. 

As proposed, d,e Mobility Fund will provide a very litnited amount of support to wireless carriers to 
deploy 3rd Generation networks (or better) at ilie expense of currendy viable se[vicc providers. The 
FCC proposes to disburse funds to winners through reverse auctions, a mechanism that is inherently 
anti-competitive. Reverse auctions perpetuates a "race-to-the-bottOtl1" that allows auction participants 
to game tl,e system dltough d,eir own market dominant positions, and ptovide mininmm quality service 
willie elitl1inaring their competition. Even worse, single winner reverse auctions would essentially create 
government-funded monopolies, resulting in higher prices andlor reduced services. We anticipate d,at 
the FCC will utilize same reverse auction mechanism in the proposed CAl'. While reverse auctions 
might bring competition within an electronic auction room, it would not have a competitively neutral 
effect in the marketplace. 

Despite clainls tllat USF reform will be competitively and technologically neutral, tl,e National 
Broadband Plan proposes an une'1ual phase-down period -- ten years for supported wireline providers, 
but five years for wireless providers. This une'1ual phase down is not competitively nor technologically 
neutral and supports outdated technology, despite d,e fact that wireless is ilie most efficient, cost
effective means of bringing broadband to rural America.' RCA supports dlC Conunission's goal to 
extend Universal Service support to broadband services; however, tl,e proposed CAl' runs contrary to 
this goal and will harm rural and regional carriers in ilie process . 

3 "1l1C muvcrsal service contribution factor for the first quarler 0[2011 will be 0. 155 or IS.5 pcrccm." Proposrd Finl Qllarfl'r 201 / 
Universal Seroice COlltributioJl Fac/or, Public Notice, DA 10-2344 (December 13,2010). 
"' Sec. FCC Onll'r ill /be IIIaller of High-Cosl Ullit'ersn! Suvin S"pport; FederalS lale Joilll Board 011 VI/il/rrso/ Service, FCC 10-205 (December 30, 
20 10). 
; OBI Technical Report No. 1 

2 



Chau:man Darrell Iss" 
Committee on Oversight & Government Reform 

January 14, 2011 

While there is broad consensus for USF reform, RCA continues to push for reform that is truly 
competitively and teclmologicall), neutral and success-based. A policy that allows an)' carrier that can 
enter the market and secure enough customers with the corresponding support, will limit growth of d,e 
fund and will also allow consumers to determine the technology and carrier d,at best meets d,eir needs. 
USF refolm must offer redress from d,e current and proposed regulatory oversteps of the Commission 
and promote d,e continued growth of rural and regional carriers as consumers continue to choose 
mobile solutions to meet d,eir needs. 

RCA reconunends the Committee immediately require d,e FCC to lift d,e "interim" cap on USF 
support for CETCs and to distribute all USF support funds for wireless carriers to these CETCs as 
statutorily required. Additionally, RCA asks d,e Committee to revisit proposed USF reform programs 
to ensure they are competitively and technologically neutral. Certainty is needed for contUlUed 
uwesnnent in d,e deployment of wireless networks. An immediate assurance to wireless carriers d,at 
they will receive support for capital and operating expenses will expeclite current deployment plans and 
foster additional growth of mobile wireless networks. 

Interoperabilit:y-

Since d,e beginning of mobile wireless service's success, interoperability has played a key role in 
promoting a healdlY, competitive environment. Carriers have been able to enter d,e marketplace, 
bringing widl d,em additional capital ulVestments and d,e jobs needed to build and maultain d,e 
network. The FCC established an analog compatibility standard when originally licensing cellular 
specu1.un' As a result, interoperability continued as the standard in subsequent PCS and A WS spectrum 
bands made available for mobile wireless use. Wid, dus precedent, 700 MHz auction participants 
expected d,e spectrum to be uueroperable. This expectation of interoperability lead to greater auction 
competition and, as a result, almost $19 billion in revenue for d,e U.S. Treasury.' 

Current FCC regulations do not require ulteroperability in the 700 MHz band, and, after the auction's 
completion, the two largest carriers de\'eloped their own privatized band plans d,at prevent competition 
from d,e Lower A Block winners and jeopardizes the Lower A Block licensees' investment. With 
standards set by d,e international, non-governmental 3'd Generation Partnerslup Project, four separate 
band classes have been created, eluninating d,e economics of scale and competition in d,e equipment 
market for 4G LTE networks in the 700 MHz band. 

Many rural and regional wireless carriers invested heavily and secured licenses in the 2008 700 MHz 
auction. Yet, as a result of d,e FCC's failure to impose an interoperability standard in d,e 700 !\11Hz 
spectrum, dley are unable to obtain equipment to deploy next generation networks at an econonllcally 
competitive cost. The deployment o f 4G LTE networks in rural and regional areas has been delayed, 
keeping investment capital and corresponding jobs on the sideline at a tUne when this investnlent can 
playa key role in d,e nation's recovery. Further, the separate band classes present a technical barrier to 

roaming. A return to d,e Reagan-era requirement of interoperabili ty will help to restore competition to 

, 47 C.F.R. § 22.901 (b). The analog eomparibilit), standard sunset ill 2008. See also 17 FCC Red 22 140 (2002) . 
7 Sec Auclioll 01700 iv/HZ Baud Limlit'i Closc.f, IVill llillg Bidders A m/olmei'd jorAlle/ioll 7 J, Report N o . A UC·08· 73-1 (Auction 73), Public 
Norice~ D.A 08-595 (March 20, 2008) (AIIClioll 7 J Closillg Pj\~ ; .fe( also E,m/lfm, Allclioll 0/700 AiH,- Balld LircIJsef Clost's, IlYiJlII;'(g Bidders 
A lIl/ollHeed jor Am"ioll 73, Report N o. AUC-08-73-1 (.-\uct.ion 73). Public N otice (March 26, 2008). 
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the market and provide a boost to local jobs and economic health of the conuuunities in which rural and 
regional carners axe intertwined. 

The lack of an intcroperability requirement also poscs significant problems for public safcty officials, 
who are working to create the long-nceded nationwide interoperable broadband public sa fety network. 
Public safety must be able to communicate in the event of a disaster, and therefore must have access to 
equipment that is capable of roaming on all networks, public safet), and commercial. As reported by the 
Congressional Research Sen,ice, interoperability could reduce the cost of public safety devices by $2500 
per dellice, while providing seamless roaming and network redundancy to ensure sen>1ce in areas where the 
public safety network is not yet deployed or if tbe public sa fety network goes down or reaches capacity.· 

Tnteroperability affects more than just roaming capabilities and equipment costs. As noted above, the 
success of the 2008 700 l'vlHz auction was dependent on participation of numerous rural and regional 
camers, bidding mostly on Lower A Block spectrum. In fact, ti, e Lower A Block 700 MHz licenses 
commanded a higher price ($ 1.16) tilan ti,e Upper C Block (SO.76).' Based on FCC precedent, auction 
participations assluned tllat ti,e spectrum would be interoperable and equipment and roaming would be 
present to allow for network deployment. Lack of interoperability creates uncertainty for current and 
future 700 MHz specu'um holders. Smaller carriers \vill be unwilling to commit ti,e substantial capital 
needed to participate Witllout the certainty tbat interoperability provides. Without competition from ti,e 
smiller carriers, auction revenues will be lower tilan expected. As University of Matyland Economist 
Peter Cramton has found,lo a lack of interoperability will scverely limit revenue raised in future auctions 
due to decreased participation and competition. 

Future spectrum license auctions arc widely seen as a significant source of re\'enue for the Treasury for 
the ncar future. Tlus SlllUmer ti,e FCC intends to auction an adelitional 16 licenses in the 700 N1Hz 
Lower A and Lower B blocks tllat were not sold during the pre'>1ous 700 MHz auction or returned to 

the Commission following bidder default." Potential new bidders run the risk tI,at the domi.nant 
carriers \\rill again block tI,eir participation and competition, and tlley will be discouraged from 
bidding.12 

RCA strongly encourages ti,e Committee to urgc ti,e Conurussion to grant the existing Fair Purchasers 
Alliance Petition for Rulemaking13 on interoperable equipment in ti,e 700 MHz spectrum to retum to 
ti,e Reagan-era FCC requirement of interoperability witlutl spectrum bands. 

8 Linda K. i\loore, P"hli, Saft!} CO"''''"J1iflllioIlS tlllt! Sprclmm IVsoflras: Po/i9' /sslfrs for COI/gresf, Congressional Rcse.uch Service, Sept. I, 
20 10, ar 8. 
9 SreAliclioll 01700 i\I/HZ Baud Demie.; Closfs, Ui'illlljllg Bidders A/Illom/crd for Alfdioll 73, Report No. A C~08-73-1 (Auction 73) , Public 
Not.ice, DA 08-595 (1\'larch 20, 2008) (Allclioll 73 Closing Pl\~ ; .Ice also EtTa/filii, Alldion of 700 ]vll-iZ Band LicCIIses Closes, IWinllillg Bidder.; 
Allllol(JI(fdjorAm"lioJl73, Report 1 O. AUC-08-73 -1 (~-\uction 73). Public Notice (March 26,2008). 
In Set Perer Cramwo, 700 A1H" Drt·ice Flexibility ProlJ}olu CompetitiolJ (August 9, 2010). available in Ex Pm1r Letter from Rebecca ~furphy 
Thompson, General Counsel for Rural Cellular Association, to Marlene H. Dortch, Sec [crary, FCC, filed in RM- 11 592 (filed Aug. 10, 
20 10). 
II AllctioJl of700 j\tll-lZ Baud UWIJl'-S Sdm/II/rdjor }mtJI(ll)' 24,2008,. Notke (1IId Filiug Ivqllirnlirl/ts. NtiuinlllnJ Opel/illg Bids. Rzsen'e PI7Cf!, 
Upfi'"1 Pa),m,"ls, alld Olh,r Procedllmjor Alldiolls 73 (llId 76. Public Notice, 0 .\ 07-4171, 22 FCC Red 18,141 (\VfB 2007). 
12 RCA Commcnrs. Allctioll of 700 NU-lZ Baud LicfllJt>J S rhrdllled jar}"!)' 19, 2011 .. COllllllm! SOllgbl 011 COIJlPl'lilille Biddillg Procedllrc'J lor AlldiO}l 
92. AU Docket No. 10-248 O.OU.,)' 12.20 I I). 
"See 700 MHz Block A Good rairh Purchasers Alliance Petition For Rulemaking, filed in RM-11592 (Sept. 29, 2009); see also 
RCA Comments at 19-20, filed in RM-11 592 (March 3 1,20 I 0). 
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While the abm'e current and proposed PCC regulations have negatively impacted the ability of rural and 
regional wireless carriers to support job growth and economic gains, there are severnl additional steps 
the Commission could take to promote competition and growth in the industry. Supporting automatic 
data roaming will promote competition and give rural and regional carriers the chance to continue to 
innovate and grow, Every consumer in A nlcrica wants their device's data and voice services to work 
wherever they find themselves where a compatible network is present. There is no technical reason why 
roaming on compatible networks should not be the norm, and roaming promotes competition in every 
market. Congress and the FCC should take policy steps to ensure consumers' wireless devices will work 
to receive voice or data infornlation. 

Please do no t hesitate to cont.~ct me with any questions, and please let me know if RCA can be of any 
assistance. 

Best Regards, 

Steven K. Berry 
President & CEO 

cc: TIle Honorable Elijah Cummings, Ranking Member 
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The Honorable Darrell E. Iss a 
Chainnan 
Committee on Oversight and Govenunent Reform 
U.S. House of Representatives 
2157 Raybum House Office Building 
Washington, DC 205 15 

Re: Regulations and Proposed Regulatory Initiatives that Negatively Impact Jobs, the 
Economy and Small Business Growth 

Dear Chainnan Issa: 

The Small Business & Entrepreneurship Council (SBE Council) is pleased to provide the 
Committee on Oversight and Government Refonn with ideas that wi ll lead to an improved 
environment for job creation, investment and risk taking by our nation ' s entrepreneurs. SBE 
Council has identified a variety of govenunent regulations and proposed initiatives that hinder 
job creation and economic recovery, and we look fOlward to working with you and the 
Committee on the pliorities outlined in tbis letter. 

SBE Council is a nonpaltisan, nonprofit advocacy and research organization dedicated to 
protecting small business and promoting entrepreneurship. With nearly 100,000 members and 

250,000 small business activists nationwide, SBE Council is viewed as one of the most powerful 
voices for entreprenew-s. In addition to our work on federal policies, SBE Council is bighly 
engaged at the local, state, and international levels, collaborating with elected officials, policy 
experts and business leaders on initiatives and policies that enhance competitiveness and 
improve the environment for business start-up and growth. 

SBE Council is pleased that you are tackling the serious issue of burdensome and 
counterproductive overregulation. UnfOltunately, business owners remain on edge regarding the 
tidal wave of federal government regulation that has been advanced or proposed over the past 
two years -- all of which will impose new costs or lead to unintended consequences for small 
fiIUlS. The pain of the harsh recession was intensified and lengthened hy this hyper-regulatory 
enviromnent. Unceltainty continues to linger as entrepreneurs are bracing for new costs or 
consequences that they expect will arrive (and, in fact, already have) with the implementation of 
major pieces of legislation or policies li ke the Patient Protection and Affordable Care Act 
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(PPACA), the Dodd-Frank financial overhaul bill, as well as restraints and intrusions imposed on 
the energy sector which are now leading to price instability and higher gas prices. Of course, 
higher costs on small business owners mean fewer resources for job creation and investment. 

SBE Council supports a comprehensive review of the vast alTay of major rules that have been 
promulgated in 2010, as well as those in the pipeline. The U.S. business sector simply cannot 
compete internationall y given this costly regu latory trend. America ' s businesses are being 

regulated into the ground, and unless Washington breaks from this destructive trend, the 
economy will vastly underperfOITI1 ifnot stagnate. 

SBE Council strongly encourages the Committee to ask key federal depat1ment and agency 
heads to come before the Committee to detail their philosophies and specific initiatives, with a 
focus on how they believe their plans or programs will lead to job creation, economic growth and 
efficient govemment. SBE Council urges the strategic use of the Congressional Review Act 

(CRA) to ovel1um regulations that pose an immediate and burdensome cost threat to small 

businesses. We support a full audit of key federal agencies and departments to determine if they 
are properl y complying with the Small Business Regulatory Enforcement Fairness Act, or 
requirements that they conduct specific cost analysis. Mounting regulatory costs are taking their 
toll on business. With access to capital and credit still tight, compounded by economic 

instability and higher energy and health coverage costs, small business owners lack the resources 

and confidence they need to hire. The prospect of additional regulatory burdens and costs drives 
greater uncel1ainty. Job creation does not flouri sh in such an environment. 

As yo u know, America's smal l business owners are di sproportionately impacted by regulation. 
The U.S. Small Business Administration ' s Office of Advocacy has reported that the per

employee cost of federal regulation has reached staggering levels. Their most recent regulatory 
impact study found that in 2008, the per-employee regulatory cost for small businesses with 

fewer than 20 employees was $10,585 - compared to $7,755 for fums with more than 500 
employees. With regard to environmental regulation, the disparity between small and large finns 
is stunning -- $4,101 per employee for small fums versus $883 per employee for larger ones. 

Small manufacturers take the biggest cost hit, according to the Office of Advocacy repol1. They 
pay a staggering $28,3 16 per employee in total regu latory costs. 

Regulation of big business deeply impacts small firms as well. The threat of new regulation 
spawns unceltai nty for larger enterprises too, leading to a pull back in investment, which not 

only hUlts ilillovation and job growth but the amount of business that is conducted with 
entrepreneurs. The findings of a Business Roundtable report ""Mutual Benefits, Shared Growth: 
Small and Large Companies Working Together," demonstrate the close economic ties between 

small and large businesses. U.S.-parent operations of the typical U.S. multinational buys goods 

and services from more than 6,000 American small businesses; buys a total of more than $3 
billion in inputs fi'om these small-business suppliers; and relies on these small-business suppliers 
for more than 24 percent of its total input purchases, according to the report. In sum, small 
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